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DISCUSSION: The waiver application was denied by the District Director, Newark, NJ, and is now before
the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of the Philippines who was found to be inadmissible to the United States
(U.S.) under section 212(a)(6)(C)(1) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1182(a)(6)(C)(1), for having procured admission into the United States by fraud or willful misrepresentation
on June 2, 1998. The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to
section 212(i) of the Act, 8 U.S.C. § 1182(1).

The district director concluded that the applicant failed to demonstrate that his removal from the United States
would constitute an extreme hardship to the applicant’s spouse. The application was denied accordingly.
Decision of the District Director, dated November 22, 2004.

On appeal, counsel states that as a resuit of the District Director not citing cases which are appropriate to her
denial, and not giving proper weight to the facts of the case by ignoring the hardship to a U.S. citizen spouse
if she relocated to a third world country or remained in the United States, the Director reached a decision
which is both contrary to the law and the facts. Counsel’s Appeals Brief, dated December 16, 2004.

The record indicates that on June 2, 1998, the applicant presented a Filipino passport and visitor’s visa with
the name “Arsenio Espinosa” and the birth date of August 18, 1969 to procure entry into the United States. .

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure (or
has sought to procure or has procured) a visa, other documentation, or admission into the
United States or other benefit provided under this Act is inadmissible.

Section 212(i) of the Act provides that:

1) The Attorney General [now the Secretary ofHomeland Security, “Secretary”] may, in
the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

A section 212(1) of the Act provides that a waiver of the bar to admission resulting from section 212(a)(6)(C)
of the Act is dependent first upon a showing that the bar imposes an extreme hardship on a qualifying family
member. Hardship the alien himself experiences due to separation is irrelevant to section 212(i) waiver
proceedings unless it causes hardship to the applicant’s spouse. Once extreme hardship is established, it is
but one favorable factor to be considered in the determination of whether the Secretary should exercise
discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996).
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In Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-66 (BIA 1999), the Board of Immigration Appeals
(BIA) provided a hist of factors it deemed relevant in determining whether an alien has established extreme
hardship to a qualifying relative. The factors include the presence of a lawful permanent resident or United States
citizen spouse or parent in this country; the qualifying relative’s family ties outside the United States; the
conditions in the country or countries to which the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact of departure from this country; and significant
conditions of health, particularly when tied to an unavailability of suitable medical care in the country to which
the qualifying relative would relocate. The BIA added that not all of the foregoing factors need be analyzed in
any given case and emphasized that the list of factors was not an exclusive list. See id.

Relevant factors, though not extreme in themselves, must be considered in the aggregate in
determining whether extreme hardship exists. In each case, the trier of fact must consider
the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation. Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996). (Citations omitted).

In Counsel’s brief he asserts that Matter of Cervantes-Gonzalez should not be used in the applicant’s case
because Matter of Cervantes involved deportation and not visa fraud. The AAO notes that Matter of Cervantes is
used in cases involving waivers of inadmissibility as guidance for what constitutes extreme hardship and this
cross application of standards is supported by the BIA. Matter of Cervantes-Gonzalez, 22 1 & N Dec. 560, 565
(BIA 1999), the BIA, assessing a section 212(i) waiver of inadmissibility case, wrote:

Although it is, for the most part, prudent to avoid cross application between different types of
relief of particular principles or standards, we find the factors articulated in cases involving
suspension of deportation and other waivers of inadmissibility to be helpful, given that both
forms of relief require extreme hardship and the exercise of discretion . ... [S/ee... Hassan
v. INS, 927 F.2d 465, 467 (9™ Cir. 1991) (noting that suspension cases interpreting extreme
hardship are useful for interpreting extreme hardship in section 212(h) cases). These factors
related to the level of extreme hardship which an alien’s “qualifying relative,” . . . would
experience upon deportation of the respondent.

In, In Re Monreal-Aguinaga, 23 1&N Dec. 56 (BIA 2001), a section 240A(b) of the Act, 8 C.F.R. § 240.20,
cancellation of removal case, the BIA states:

We do find it appropriate and useful to look to the factors that we have considered in the past
in assessing “extreme hardship” for purposes of adjudicating suspension of deportation
applications, as set forth in our decision in Matter of Anderson, 16 I&N Dec. 596 (BIA 1978).
That is, many of the factors that should be considered in assessing “exceptional and
extremely unusual hardship” are essentially the same as those that have been considered for
many years in assessing “extreme hardship,” but they must be weighted according to the
highter standard required for cancellation of removal. However, insofar as some of the
factors set forth in Matter of Anderson may relate only to the applicant for relief, they cannot
be considered under the cancellation statute, where only hardship to qualifying relatives, and
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not to the applicant, may be considered. Factors relating to the applicant himself or herself
can only be considered insofar as they may affect the hardship to a qualifying relative.

(Publication page references not available on Westlaw). (section III of decision).

In, In Re Kao-Lin, 23 1 & N Dec. 45 (BIA 2001), a suspension of deportation case, the BIA referred to the
factors listed in Matter of Anderson, supra, in making a determination of extreme hardship, stating in a
footnote that:

The standard for “extreme hardship” that we apply in the present case is the same as that
applied in cases dealing with petitions for immigrant status under section 204(a)(1) of the
Act, 8 U.S.C. § 1154(a)(1) . . . as well as in cases involving waivers of inadmissibility under
section 212(i) of the Act, 8 U.S.C. § 1182(1).

(Publication pages not available on Westlaw. Footnote 3). (and section III of decision)

Thus, the AAQO will analyze the extreme hardship suffered by the applicant’s spouse based on factors as stated
in Matter of Cervantes.

The AAO notes that extreme hardship to the applicant’s spouse must be established in the event that she
resides in the Philippines or in the event that she resides in the United States, as she is not required to reside
outside of the United States based on the denial of the applicant’s waiver request. The AAO will consider the
relevant factors in adjudication of this case.

In support of the applicant’s spouse suffering extreme hardship counsel submitted an affidavit from the
applicant’s spouse and an appeal’s brief. The AAO notes that without documentary evidence to support his
claims, the assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions
of counsel do not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of
Laureano, 19 1&N Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980).

Counsel asserts that the applicant’s spouse is unemployed and relies on the applicant financially. Counsel
provided no evidence to show that the applicant’s spouse is unemployed and that she has no reasonable
expectation of finding employment in the near future. The record indicates that the applicant’s spouse is a
registered nurse with years of experience. The evidence in the record does not indicate that an individual with
training as a registered nurse would not be able to find employment.

The applicant’s spouse states in her affidavit that the economic conditions in the Philippines are so severe that
it would be impossible for her and the applicant to find employment. The AAO notes that the applicant is
trained as a nurse’s aid. The record contains no documentation establishing the country conditions in the
Philippines or that trained medical professionals would not be able to find employment in the Philippines.

In addition, the AAO recognizes that separation from the applicant would cause a hardship, however the
record does not indicate that this hardship would rise to the level of extreme. The record contains no
documentation to show the extent of any emotional suffering the applicant’s spouse is experiencing.
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Furthermore, the record shows that the applicant and his spouse met in 1989, lived in different countries from
1990 to 1998, and the most current documentation in the record shows that the applicant’s spouse was living
and working in San Diego, CA while the applicant resided in New Jersey. Thus, the record does not indicate
that separation would cause emotional hardship that would rise to the level of extreme.

U.S. court decisions have repeatedly held that the common results of deportation or exclusion are insufficient
to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For example, Matter of
Pilch, 21 1&N Dec. 627 (BIA 1996), held that emotional hardship caused by severing family and community
ties is a common result of deportation and does not constitute extreme hardship. In addition, Perez v. INS, 96
F.3d 390 (9th Cir. 1996), held that the common results of deportation are insufficient to prove extreme
hardship and defined extreme hardship as hardship that was unusual or beyond that which would normally be
expected upon deportation. Hassan v. INS, supra, held further that the uprooting of family and separation
from friends does not necessarily amount to extreme hardship but rather represents the type of inconvenience
and hardship experienced by the families of most aliens being deported.

A review of the documentation in the record fails to establish the existence of extreme hardship to the
applicant’s spouse caused by the applicant’s inadmissibility to the United States. Having found the applicant
statutorily ineligible for relief, no purpose would be served in discussing whether he merits a waiver as a
matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, the
burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, § U.S.C. § 1361.
Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



