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DISCUSSION: The waiver application was denied by the District Director, San Francisco, California and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The applicant is a native and citizen of Australia who was found to be inadmissible to the United States under
section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(6)}C)(i), for
having attempted to procure entry into the United States by fraud or willful misrepresentation. The applicant
is the spouse of a U.S. citizen and seeks a waiver of inadmissibility pursuant to section 212(i) of the Act, 8
U.S.C. § 1182(i), in order to reside in the United States with his spouse.

The District Director concluded that the applicant had failed to establish that extreme hardship wouid be
imposed upon a qualifying relative and denied the Application for Waiver of Grounds of Excludability (Form
1-601) accordingly. Decision of the District Director, dated July 7, 2004.

On appeal, counsel contends that Citizenship and Immigration Services (the Service) erred in finding the
applicant inadmissible and in finding that the applicant failed to meet the burden of establishing extreme
hardship to his qualifying relative necessary for a waiver under 212(i) of the Act. Form I-290B, dated August
5, 2004; Attorney’s brief.

In support of these assertions, counsel submits a brief. The record also includes, but is not limited to, a letter,
a declaration, and an affidavit from the applicant’s spouse; an affidavit from the applicant; a letter written by
a letter written by psychologist ; medical prescriptions for the
applicant’s spouse; letters written by sales and moving cost receipts: bank
statements; car insurance and vehicle registration statements; a declaration written by H a
letter from_employment letters; a declaration from the applicant’s parents; a letter
from the applicant’s spouse’s parents; medical records for the applicant’s spouse’s grandmother; and tax

statements for the applicant and his spouse. The entire record was reviewed and considered in rendering this
decision.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

() Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure
(or has sought to procure or has procured) a visa, other documentation, or admission
into the United States or other benefit provided under this Act is inadmissible.

Section 212(i) of the Act provides that:

4] The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in
the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.



The record reflects that on February 19, 2003 the applicant arrived in San Francisco, California and was
admitted into the United States under the Visa Waiver Program, as he is a citizen of Australia. Form I-94W.
The applicant told the immigration inspector that he was coming to visit and travel around the United States.
Decision of the District Director, dated July 7, 2004. The applicant did not disclose that he was getting
married in the United States on March 15, 2003. Form I-485. On March 15, 2003, the applicant married a
U.S. citizen. Marriage certificate. After the wedding, the applicant and his spouse traveled to Hawaii,
Chicago, and Southern California. Affidavit from the applicant’s spouse, dated May 19, 2004. On May 14,
2003 the Service received the applicant’s Form 1-485 Application to Adjust Status. Form I-485. The Form I-
130 was filed on June 10, 2003, and the fee for the Form 1-485 was also paid on June 10, 2003. Form I-130;
Form I-485. On March 4, 2004 the applicant had a personal interview-with the Service regarding his Form I-
485 application. Form [-485. The Service found the applicant to be inadmissible under section
212(a)(6)(C)Xi) of the Act, and on June 2, 2004 the applicant filed a Form [-601 waiver. Form I-601. The
District Director denied the Form [-601 waiver for failing to show extreme hardship to a qualifying relative.
Decision of the District Director, dated July 7, 2004.

Prior to addressing whether the applicant qualifies for the Form I-601 waiver, the AAO finds it necessary to
address the issue of inadmissibility. Upon entry, the applicant failed to disclose that he was getting married in
the United States. While silence or the failure to volunteer information does not in itself constitute a
misrepresentation for the purposes of section 212(a)(6)(C)(i) of the Act (9 FAM 40.63 N4.2), the applicant
testified during his adjustment interview that he did not tell the immigration inspector that he was going to get
married because he feared that he was going to be turned away. Officer notes, Form I-485. Although the
applicant was unsure whether or not he was going to stay in the United States (/d.), he obtained a medical
examination for immigration purposes on April 8, 2003. See Form I-693. It appears that the applicant had
some intent of remaining in the United States, and thus is inadmissible under section 212(a)(6)}(C)(i) of the
Act.

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of the Act is
dependent first upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident
spouse or parent of the applicant. The plain language of the statute indicates that hardship that the applicant’s
children or that the applicant herself would experience upon removal is not directly relevant to the
determination as to whether the applicant is eligible for a waiver under section 212(i). The only relevant
hardship in the present case is hardship suffered by the applicant’s spouse if the applicant is removed. If
extreme hardship is established, it is but one favorable factor to be considered in the determination of whether
the Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565-566 (BIA 1999) provides a list of factors the Board of
Immigration Appeals deems relevant in determining whether an alien has established extreme hardship
pursuant to section 212(i) of the Act. These factors include the presence of a lawful permanent resident or
United States citizen family ties to this country; the qualifying relative’s family ties outside the United States;
the conditions in the country or countries to which the qualifying relative would relocate and the extent of the
qualifying relative’s ties in such countries; the financial impact of departure from this country; and significant
conditions of health, particularly when tied to an unavailability of suitable medical care in the country to
which the qualifying relative would relocate.
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The AAO notes that extreme hardship to the applicant’s spouse must be established in the event that she
resides in Australia or the United States, as she is not required to reside outside of the United States based on
the denial of the applicant’s waiver request. The AAO will consider the relevant factors in adjudication of
this case.

If the applicant’s spouse travels with the applicant to Australia, the applicant needs to establish that his spouse
will suffer extreme hardship. The applicant’s spouse has lived most of her life in the United States, and all of
her family members live in the United States. Declaration from the applicant’s spouse, dated September 2,
2004. The applicant’s spouse’s father has suffered two strokes and is in need of assistance. Letter from
ﬂ dated August 31, 2004. The applicant’s spouse is extremely clpse to her parents and
she cares for them. Attorney’s brief. The applicant’s spouse’s only sibling can be a volatile person and has
been arrested for assault. Declaration from the applicant’s spouse, date(September 2, 2004. He does not
have the patience or nature to care for the applicant’s spouse’s aging parents. Id. The applicant’s spouse has
suffered severe panic attacks since age 25 related to flying on airplanes> Id. She currently has one to two
panic attacks per week for which she receives medication. Id. The applicant’s spouse suffered two sinus
infections while living in Australia and continues to have problems. Id.  The applicant’s spouse is also
depressed and has been having suicidal thoughts because she cannot think about how she could live without
her husband or without her parents. Id.; Letter written by — Licensed Psychologist,

dated August 30, 2004. When looking at the aforementioned factors, the AAO finds that the applicant has
demonstrated extreme hardship to his spouse if she were to reside in Australia.

If the applicant’s spouse resides in the United States, the applicant needs to establish that his spouse will
suffer extreme hardship. The applicant’s spouse is depressed and feels that if her husband is removed from
the United States, her life is just not worth living. Declaration from the applicant’s spouse, dated September
2, 2004. The applicant’s spouse is currently taking antidepressant medication and is worried that she will
harm herself. Jd.; Prescriptions for antidepressant medication. She is on the verge of not being able to
function, and is seeing a psychiatrist to treat her depression. Id.; Letter written byi
Licensed Psychologist, dated August 30, 2004. The applicant’s spouse also suffers from Temporomandibular
Joint Disease which causes her jaw to lock up, migraine headaches, severe intestinal problems, eczema, and
ipfections.  Declaration from the applicant’s spouse, dated September 2, 2004, Letter from ||}
, Internal Medicine, dated August 31, 2004. Due to her mental state, if she were to remain in the
United States without her husband, there is the serious question of whether or not she would be able to
continue performing her job duties and the likelihood of losing her job is high. Letter written by
Licensed Psychologist, dated August 30, 2004. When looking at the aforementioned factors, the

AAO finds that the applicant has demonstrated extreme hardship to his spouse if she were to reside in the
United States.

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of discretion. In
discretionary matters, the alien bears the burden of proving eligibility in terms of equities in the United States
which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 1&N Dec. 582 (BIA 1957).

The adverse factors in the present case are the applicant’s prior misrepresentation for which he now seeks a
waiver.
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The favorable and mitigating factors are the extreme hardship to his spouse if he were refused admission, his
supportive relationship with his spouse, his consistent work history, his paying of taxes, and his lack of a
criminal record.

The AAO finds that, although the immigration violations committed by the applicant were serious and cannot
be condoned, when taken together, the favorable factors in the present case outweigh the adverse factors, such
that a favorable exercise of discretion is warranted. Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained.



