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BISCUSSION: The wajver application was denied by the District Director, Chicago, [L and the matter is now

before the Administrative Appeals Office {AAD) on appeal. The appeat will be dismissed.

The record reflects that the applicant s 2 pative and eitizen of Mexico who was found 1o be inadmissible 1w the
United States pursuant to section 212{a)2 AN of the bumigration and Nationality Act (the Act), 8§ US.C. §
PIB2{a(2)AXIKY), for having been convicted of erimes involving moral turpitude {(domestic battery on two
oceasions). The record indicates that the applicant is marmied 1o a U8, citizen and has five US. citizen children.
The applicant seeks a waiver of inadmissibility in order to reside with his wife and children in the United States.

The district director concluded that the applicant peither, individually or in the aggregate established that the
circumstances in the applicant’s case rise to the level of extreme hardship. The apphcation was denied accordingly.
See Decision of the District Divecior, dated Jamiary 6, 2005,

On appeal, counsel states that the applicant has adequately established that his U.S. citizen child will suffer extreme
medical and educational bardships and that bis U5, citizen spouse will suffer financial hardships as a result of his
inadrissibitity, Counsel also asserts that the applicant deserves the Service’s favorable exercise of discretion for hig
health conditions, his rehabilitation and remotse of his previous convictions, his long employment history, and his
close familtal and financial connections to the United States. Counsel s dppeal’s Brief, dated May 4, 2005,

The record indicates that the apphicant was convicted of domestic battery on December 30, 1997 and on Noventber
27, 1999, For the December 30, 1997 conviction the applicant paid a fine and attended counseling for domestic
violence, For the November 27, 1999 conviction the applicant paid a fine, spent 30 days in jail, 24 months on
probation and attended counseling for domestic viclence. The AAD notes that both crimes involved the use of
violence and force causing bodily harouio the applicant’s spouse.

Section 212(a¥ 2 A) of the Act states 11 pertinent part, that:
A £ }

(i} {Alny alien convicted of. or who adinits having committed, or who admits committing acts which
constitute the essential elements of-

{1} a crime fnvolving reoral turpitude (other than a purely political offense) oran
attempt or comapiracy to commit such a erime . | is inadmissible,

Section 212¢(h} states in pertinent part that:

(h} The Attormney General may, in his discretion, waive the application of subparagraphs (AXD(1) . ..
of subaection (a}2y .. . -

{1 A) [Tt is established 1o the satisfaction of the Attorney General that-

{iy {Tthe activities for which the alien i inadnussible occurred nwre than 15 vears
betore the date of the alien's appitcation for a visa, adaission, or adjustment of status,

(it) the admission 1o the United States of such slien would not be contrary 10 the
national welfare, safety, or security of the United States, and




(it} the alien has been rehabilitated; or

(B) in the case of an bumigrant who is the spouse, parent, son, or daughbter of a citizen of the
United States or an abien lawfully admitted for permancot residence if # 15 established to the
satisfaction of the Altorney General that the :}wn\ denial of admission would result in
extrems hardship to the United States citizen or lawfully resident spouse, parent, son, or
daughter of such alies

The activitivs for which the applcant is inadnussible occurred in 1997 cmd ‘399 less than 15 years ago. The
applicant is therefore statutonily ineligible for 3 waiver pursuant to section 212(hy(1 (A} of the Act. He is however,
eligibie 1o apply for a waiver of inadmissibility pursuant to section 212(h)}(B) ot the Act.

A section 212(hXBY of the Aci provides that a waiver of the bar to admission resulting from section
212{aX 2R ANXT) of the Act is dependent first upon a showing that the bar imposes an extreme hardship on 2

qualifving family member. Hardship the alien bunself experiences due to separation is irrelevant to section
Z12(B)8B) waiver proceedings unless it causes hardship to the appheant’s spouse and/or children. Once extreme
hardship is established, it is but one favorable factor (o be considered in the determination of whether the Secretary
should exercise discretion, See Mutfer of Mendez, 21 &N Deoc. 296 (BIA 1996).

In Matter of Cervantes-Gonzalez, 22 18 Dec. 566 (BIA 1999) the Board of Tnunigration Appeals (BIA) provided

a list of factors it deemed relevant in determining whether an alien bas established extreme bardship. These factors
mdudé,d the presence of a lawful permanent resident or United States citizen spouse or parent in this country: the
gualifying relative’s fandly ties outside the United Saies; the conditions in the country or countries to which the
qualifying refative would relocate and the extent of the gualifving relative’s ties in such countries: the {inancial
impact of departure from this country, and significant conditions of health, particularly when tied o an
unavailability of suttable medical care in the country to which the qualifying relative would relocate.

Counsel asserts in his appeal’s brief that the apphicant’s spouse and children will suffer extreme hardship as a result
of relocating to Mexico. The AAG notes that the applicant has one son with his spouse and four children from a
prior relationship that do ot Tive with him. Counsel states that the applicant’s spouse and children have subsiantial
family ties to the United States and no family ties to Mexico. Counsel asserts that the applicant’s spouse would not
be able to find employment in Mexico and that his spouse and child would not be able to find adeguate medical
care in Mexico. The applicant states, in his declaration, that his sop suffers from Atteotion Deficit/Hyperactivity
Disorder, or AD/HIY and requires spectiic ongoing treatment. He states that his son has been attending clementary
schoo! for the last two years and has established relationships with hus friends and children. His son does not speak
or read Spanish. The applicast submitted medical documentation to support the assertions regarding his son
suffering from AD/HD. The AAD finds that the spplicant’s child would suffer extrerne hardship as a resolt of
refocating to Mexico. Relocation to Mexico could have a severe impact on the child’s education and abifity to
prosper because of his diagnosis of ATVED and his tnability to speak or read the Spanish language. In Mawter of
Koo, 23 &N Dec. 45 (BIA 2001), the Board of bnmigration Appeals found that adolescents would suffer extreme
hardship as a result of relocating o a country where they do not know the culture or the fanguage. Thus, the record
does reflect that relocation to Mexico will result in extreme hardship to the applicant’s child.

Counsel also asserts that the applicant’s spmzse and children will sutfer if the applicant is removed from the United
States. Counsel asserts that the applicant’s spouse and children will suffer emotionally and financially as a resuit of
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the applicant’s inadmiasibality. Counsel states that the applicant provides the only mcome for the tamily. He earns a
monthly income of approximately $1.200-81.500 per month. The applicant’s spouse has tried to find a full-time
job, but currently works part-time for $300 per month. Counsel states that the family’s monthly expenses always
exceed the family’s income. Counsel asserts that the applicant’s spouse will suffer exireme financial bardship
without the applicant’s income. In addition, the applicant states that his children whe do not live with lum would
also suffer because he would not be able 1 pay his child support in Mexico. The AAO notes that no budgetary
documentation was submitied and no documentation was submitted to show that the applicant’s spouse could not
find more work and/or her family members, who all live within a 60 mile radius of Bloomington, 1L could not help
her financially. Stiotlarly, no docementation was sulwnitted to show that the applicant’s children who do not live
with him would permanently suffer from his inadmissibility. No documentation was subinitted to show the meome
and expenses of the children’s mother and no documentation was submitted to suppurt the assertions that the
applicant would not he able to find work in Mexsco. Furthermore, the applicant subwoitted no documentation to
establish the extent of the emotional suffermg his qualifying family members are experiencing and that ths
sutfering is above and bevond what would normally be expected upon the removal of a family member. Thus, the
AAQO finds that the applicant has not shown that his qualitying family members would sutfer extreme hardship as a
result of his madmissibility.

1).5. court decisions have additionally held that the coromon results of deportation or exclusion are msaificient to
prove extreme hardshup. See Hassan v, INS, 927 F.2d 465, 468 (9% Cir. 1991, For example, Matter of Pilch, 21
&M Diec. 627 (BIA 19963, held that emotional hardship caused by severing fanuly and comnuoity lies s a
common result of deportation and does not constitute extreme hardsbip. In additon, Perez v INS 96 F.3d 3890 (9"
Cir. 1996), held that the common results of deportation are insufficient o prove extreme hardship and defined

“extreme hardship” as hardship that was unusual or beyond that which would normally be expected upon
deportation. Huassar v. NS, supra, held further that the eprooting of fanuly and separation from friends does not
necessanly amount to exireme hardship but rather represents the type of wmconverdence and hardship experienced
by the tamilies of most aliens being deported.  Moreover, the U.S. Supreme Court additionally beld i /NS v. Jong
Ha Waag, 450 U.S. 139 ;}‘}81) that the mere showing of economic detriment to gualifying fanuly members i3
msufficient o warrant a finding of extrerne hardship.

A review of the documentation i the record, when considered i its totality reflects that the applicant has fuled to
show that fus U8, citizen spouse and children would suffer hardship that was unusual or beyond that which would
normatly be expected upen removal. Having found the applicant stutmurl‘iy inetigible for relief] no purpose would
he served in discussing whether the appiicant merits a watver as a matter of discretion.

fn proceedings for application for waiver of grounds of inadraissibility under section 212¢(h) of the Act, the burden
of proving eligibility remains entirety with the applicant. Section 291 of the Act, 8 U.S.C. § 1361, Here, the

applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is disossed.




