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DISCUSSION: The waiver application was denied by the District Director, Baltimore, Maryland. The
matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of France, was found to be inadmissible to the United States pursuant to
section 212(a)(2)(A)(I)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)1),
for having been convicted of a crime involving a controlled substance. The record indicates that the
applicant is married to a U.S. citizen. The applicant seeks a waiver of inadmissibility under section 212(h) of
the Act, 8 U.S.C. § 1182(h), in order to reside in the United States.

The district director based the finding of inadmissibility under section 212(a)(2)(A)(i)(I) of the Act on the
applicant’s conviction of possession of .3 grams of marijuana, for which she was cited on March 26, 2000.
District Director’s Decision, dated February 11, 2005. The district director also found that the applicant did
not submit any evidence to establish that extreme hardship would be imposed on a qualifying relative and
denied the Application for Waiver of Grounds of Inadmissibility (Form 1-601) accordingly. Id.

On appeal, counsel asserts that the record shows that the applicant’s spouse is a roofing contractor and is the
sole means of support for his spouse and parents. Counsel explains that because of the nature of the
applicant’s inadmissibility the applicant’s spouse must decide between dissolving his marriage or moving to
France, losing his business, his savings, his new home and all his rights and benefits as a U.S. citizen.
Counsel states that the applicant’s spouse will suffer irreparable emotional and psychological injury as a
result of the applicant’s inadmissibility. Notice of Appeal (Form I-290B), dated March 15, 2003.

Counsel indicates on the Form 1-290B that he will submit a brief and/or evidence to the AAO within 30 days.
The AAO notes that on August 16, 2007 a request for this brief and/or evidence was sent to counsel. On
August 20, 2007, counsel responded, indicating that he had not submitted a brief or evidence in support of
the appeal. Therefore, the current record will be considered the complete record.

Section 212(a)(2)(A)(i) of the Act states in pertinent part:
€8 Criminal and related grounds. —
(A) Conviction of certain crimes. —
() In general. — Except as provided in clause (ii), any alien convicted
of, or who admits having committed, or who admits committing acts

which constitute the essential elements of —

(I) a crime involving moral turpitude (other than a purely political
offense) or an attempt or conspiracy to commit such a crime, or

(IT) a violation of (or conspiracy or attempt to violate) any law or
regulation of a State, the United States, or a foreign country relating
to a controlled substance (as defined in section 102 of the
Controlled Substances Act (21 U.S.C. 802)), is inadmissible.



Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraph (A)(i)}(D),
(B), (D), and (E) or subsection (a)(2) and subparagraph (A)(i)(Il) of such subsection insofar
as it relates to a single offense of simple possession of 30 grams or less of marijuana . . . if —
(emphasis added.)

(1) (A) ... itis established to the satisfaction of the Attorney General that —

(1) ... the activities for which the alien is inadmissible occurred more
than 15 years before the date of the alien's application for a visa,
admission, or adjustment of status, :

(11) the admission to the United States of such alien would not be
contrary to the national welfare, safety, or security of the United States,
and

(111) the alien has been rehabilitated; or

(B) in the case of an immigrant who is the spouse, parent, son, or daughter
of a citizen of the United States or an alien lawfully admitted for
permanent residence if it is established to the satisfaction of the
Attorney General that the alien's denial of admission would result in
extreme hardship to the United States citizen or lawfully resident
spouse, parent, son, or daughter of such alien . . .

The record indicates that the applicant was convicted of an offense that was committed in 2000. Her current
application for adjustment of status is less than 15 years after those activities; she is therefore statutorily
ineligible for a waiver pursuant to section 212(h}(1)(A) of the Act. She is, however, eligible to apply for a
waiver of inadmissibility pursuant to section 212(h)(1)(B) of the Act.

A section 212(h)(1)(B) waiver of inadmissibility is dependent upon a showing that the bar to admission
imposes an extreme hardship on a “qualifying relative,” i.e., the U.S. citizen or lawfully resident spouse,
parent or son or daughter of the applicant. Hardship to the applicant is not considered in section 212(h)
waiver proceedings, except as it results in hardship to a qualifying relative in the application. If extreme
hardship to a qualifying relative is established, in this case the applicant’s U.S. citizen spouse, the Secretary
then assesses whether an exercise of discretion is warranted. Section 212(h) of the Act; see also Matter of
BIA 1996).

e concept ot extreme hardship to a qualifying relative “is not . . . fixed and inflexible,” and whether
extreme hardship has been established is determined based on an examination of the facts of each individual
case. Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of Cervantes-Gonzalez,
the Board of Immigration Appeals set forth a list of non-exclusive factors relevant to determining whether an
applicant has established extreme hardship to a qualifying relative pursuant to section 212(i) of the Act.
These factors include, with respect to the qualifying relative, the presence of family ties to U.S. citizens or
lawful permanent residents in the United States, family ties outside the United States, country conditions



where the qualifying relative would relocate and family ties in that country, the financial impact of departure,
and significant health conditions, particularly where there is diminished availability of medical care in the
country to which the qualifying relative would relocate. Id. at 566.

Relevant factors, though not extreme in themselves, must be considered in the aggregate in
determining whether extreme hardship exists. In each case, the trier of fact must consider
the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.

Matter of O-J-O-, 21 I&N Dec. 381, 383 (BIA 1996) (citations omitted).

Extreme hardship to the applicant’s spouse must be established in the event that he relocates to France or in
the event that he remains in the United States, as a qualifying relative is not required to reside outside of the
United States based on the denial of the applicant’s waiver request.

The AAO notes that no statements of extreme hardship were provided with the applicant’s Application for a
Waiver of Ground of Inadmissibility, (Form I-601). The record offers no documentary evidence to establish
that the applicant’s spouse is self-employed in construction, is the sole means of support for the applicant and
his parents, would lose his business, his savings and his home if he relocated to France or would suffer
irreparable emotional and psychological injury were he to remain in the United States, as claimed by counsel
on appeal. Without documentary evidence to support the claim, the assertions of counsel will not satisfy the
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. Matter of
c. 533, 534 (BIA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983); Matter of
N Dec. 503, 506 (BIA 1980). The record contains no other claims of hardship to the
applicant’s spouse.

Thus, the AAO finds that the applicant has not established that her spouse would suffer extreme hardship as a
result of her inadmissibility. Having found the applicant statutorily ineligible for relief, no purpose would be
served in discussing whether the applicant merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the Act, the
burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8 U.S.C. § 1361.
Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



