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DISCUSSION: The waiver application was denied by the District Director, EI Paso, Texas, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Mexico who was found to be inadmissible to the United States under
section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(6)(C)(i), for
having procured admission into the United States by falsely claiming U.S. citizenship on September 6, 1995.
The applicant is married to a U.S. citizen and seeks a waiver of inadmissibility pursuant to section 212(i) of
the Act, 8 U.S.C. § 1182(i).

The district director concluded that no satisfactory evidence had been submitted to demonstrate extreme
hardship to the applicant's spouse as a result of the applicant's removal from the United States. The
application was denied accordingly. Decision ofthe District Director, dated June 24, 2005.

On appeal, counsel requests that the denials of the applicant's Application for Permission to Reapply for
Admission (Form 1-212), Application for Lawful Permanent Residence (Form 1-485) and Application for
Waiver of Grounds of Inadmissibility (Form 1-601) be reconsidered. Counsel's Brief, undated. He submits a
copy of a legacy Immigration and Naturalization Service memorandum entitled, "Changes to Section 202 of
the Nicaraguan Adjustment and Central American Relief Act (NACARA) and the Haitian Refugee
Immigration Fairness Act (HRIFA), Based Upon the Provisions of and Amendments to the Legal
Immigration Family Equity Act (LIFE)," dated February 14,2001.

The applicant's Form 1-601 is the only application that will be considered in this proceeding. The Form 1­
290B, Notice of Appeal to the Administrative Appeals Office, was submitted with a single fee and only the
Form 1-601 and the District Director's denial of that application are included in the record. The AAO notes
that in situations where an applicant must file a Form 1-212 and a Form 1-601, the Adjudicator's Field Manual
states that the Form 1-601 is to be adjudicated fIrst. Chapter 43.2(d) of the Adjudicator's Field Manual states, "If
the alien has filed both applications (Forms 1-212 and 1-601), adjudicate the waiver application fIrst. If the
Form 1-601 waiver is approved, then consider the Form 1-212 on its merits; if the Form 1-601 is denied (and
the decision is final), deny the Form 1-212 since its approval would serve no purpose."

Moreover, the AAO has no authority to review the type of Form 1-485 filed by the applicant. The authority to
adjudicate appeals is delegated to the AAO by the Secretary of the Department of Homeland Security (DRS)
pursuant to the authority vested in him through the Homeland Security Act of 2002, Pub. L. 107-296. See
DHS Delegation Number 0150.1 (effective March 1, 2003); see also 8 C.F.R. § 2.1 (2003). The AAO
exercises appellate jurisdiction over the matters described at 8 C.F.R. § 103.1 (f)(3)(iii) (as in effect on
February 28, 2003).

In regards to the applicant's Form 1-601, counsel asserts that the district director abused his discretion in
finding that the applicant did not establish extreme hardship to his U.S. citizen spouse and failing to consider
all the factors in the case individually and collectively. Counsel's Brief, undated.

The record indicates that on September 6, 1995, the applicant entered the United States at Laredo, Texas by
falsely claiming U.S. citizenship.
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The AAO notes that aliens making false claims to U.S. citizenship on or after September 30, 1996 are
ineligible for a waiver of inadmissibility. See Sections 212(a)(6)(C)(ii) and (iii) of the Act. Provisions of the
Illegal Immigration Reform and Immigrant Responsibility Act of 1996 allow aliens in the applicant's
position, those making false claims to U.S. citizenship prior to. September 30, 1996, to apply for a waiver.

In considering a case where a false claim to U.S. citizenship has been made, Service [CIS]
officers should review the information on the alien to determine whether the false claim to U.S.
citizenship was made before, on, or after September 30, 1996. If the false claim was made
before the enactment of IIRIRA, Service [CIS] officers should then determine whether (1) the
false claim was made to procure an immigration benefit under the Act; and (2) whether such
claim was made before a U.S. Government official. If these two additional requirements are
met, the alien should be inadmissible under section 212(a)(6)(C)(i) of the Act and advised of
the waiver requirements under section 212(i) ofthe Act.

Memorandum by Joseph R Greene, Acting Associate Commissioner, Office ofPrograms, Immigration and
Naturalization Service, dated April 8, 1998 at 3. Because the applicant's false claim took place before
September, 30, 1996, he is eligible for a waiver pursuant to section 212(i) of the Act.

Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure (or
has sought to procure or has procured) a visa, other documentation, or admission into the
United States or other benefit provided under this Act is inadmissible.

Section 212(i) of the Act provides that:

(1) The Attorney General [now the Secretary of Homeland Security, "Secretary"] may,
in the discretion of the Attorney General [Secretary], waive the application of clause
(i) of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter
of a United States citizen or of an alien lawfully admitted for permanent residence, if
it is established to the satisfaction of the Attorney General [Secretary] that the refusal
of admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

Section 212(i) of the Act provides that a waiver of the bar to admission resulting from section 212(a)(6)(C) of
the Act is dependent first upon a showing that the bar imposes an extreme hardship on the applicant's U.s.
citizen or lawful permanent resident spouse and/or parent. In the present case, the applicant's spouse is his
only qualifying relative. Hardship the alien or his stepchildren experience due to separation is not considered
in section 212(i) waiver proceedings, except as it would affect the applicant's spouse.

In Matter of Cervantes-Gonzalez, 22 I&N Dec. 560, 565-66 (BIA 1999), the Board of Immigration Appeals
(BIA) provided a list of factors it deemed relevant in determining whether an alien has established extreme
hardship to a qualifying relative. The factors include the presence of a lawful permanent resident or United States
citizen spouse or parent in this country; the qualifying relative's family ties outside the United States; the

____________________________ . .1
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conditions in the country or countries to which the qualifying relative would relocate and the extent of the
qualifying relative's ties in such countries; the financial impact of departure from this country; and significant
conditions of health, particularly when tied to an unavailability of suitable medical care in the country to which
the qualifying relative would relocate. The BIA added that not all of the foregoing factors need be analyzed in
any given case and emphasized that the list offactors was not an exclusive list. See id

Relevant factors, though not extreme in themselves, must be considered in the aggregate
in determining whether extreme hardship exists. In each case, the trier of fact must
consider the entire range of factors concerning hardship in their totality and determine
whether the combination of hardships takes the case beyond those hardships ordinarily
associated with deportation. Matter of O-J-O-, 21 I&N Dec. 381, 383 (BIA 1996).
(Citations omitted).

Once extre.me hardship is established, it is but one favorable factor to be considered in the determination of
whether the Secretary should exercise discretion. See Matter ofMendez, 21 I&N Dec. 296 (BIA 1996).

The AAO notes that extreme hardship to the applicant's spouse must be established in the event that she
resides in Mexico or in the event that she resides in the United States, as she is not required to reside outside
of the United States based on the denial of the applicant's waiver request. The AAO will consider the
relevant factors in adjudication of this case.

In support of the applicant's waiver application and the extreme hardship suffered by the applicant's spouse,
counsel submitted a brief and a statement from the applicant's spouse. Counsel contends that the combination
of economic, emotional, familial, social and cultuml factors in the aggregate establish that the applicant's
family would suffer extreme hardship if the applicant is found inadmissible to the United States. Counsel's
Brief, undated. The applicant's spouse states that the applicant has been a provider emotionally, physically
and financially for her family. Spouse's Statement, dated May 6, 2004. She maintains that he is very involved
in her son's life and is crucial to his emotional development. She states that it will be devastating to live
without the applicant. Id. The applicant's spouse does not address the possibility of her relocating to Mexico
to be with the applicant.

The AAO notes that no documentation was submitted to support the spouse's claims, e.g., proof of the
applicant's financial support of his spouse or a report from a licensed medical professional indicating the
spouse's emotional dependence on the applicant. Going on record without supporting documentary evidence
is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter ofSofflci, 22 I&N
Dec. 158, 165 (Comm. 1998) (citing Matter ofTreasure Craft ofCalifornia, 14 I&N Dec. 190 (Reg. Comm.
1972». In addition, without documentary evidence to support the claims made, the assertions of counsel will
not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence.
Matter of Obaigbena, 19 I&N Dec. 533, 534 (BlA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 1983);
Matter ofRamirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980).

The AAO recognizes that the applicant's spouse would suffer hardship as a result of the applicant's
inadmissibility, but the hardships presented in the current record do not, individually or cumulatively, rise to
the level of extreme hardship.



u.s. court decisions have repeatedly held that the common results of deportation or exclusion are insufficient
to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For example, Matter of
Pilch, 21 I&N Dec. 627 (BIA 1996), held that emotional hardship caused by severing family and community
ties is a common result of deportation and does not constitute extreme hardship. In addition, Perez v. INS, 96
F.3d 390 (9th Cir. 1996), held that the common results of deportation are insufficient to prove extreme
hardship and defined extreme hardship as hardship that was unusual or beyond that which would normally be
expected upon deportation. Hassan v. INS, supra, held further that the uprooting of family and separation
from friends does not necessarily amount to extreme hardship but rather represents the type of inconvenience
and hardship experienced by the families of most aliens being deported.

A review of the documentation in the record fails to establish the existence of extreme hardship to the
applicant's spouse caused by the applicant's inadmissibility to the United States. Having found the applicant
statutorily ineligible for relief, no purpose would be served in discussing whether he merits a waiver as a
matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, the
burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.C. § 1361.
Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.


