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DISCUSSION: The District Director, Miami, Florida denied the waiver application. The matter was
appealed to the Administrative Appeals Office (AAO) and was dismissed. The matter is now before the AAO
on a motion to reopen. The motion will be rejected as untimely filed.

In order to properly file a motion to re-open, the regulation at 8 C.F.R. § 103.5(a)(1)(i) provides that the
affected party must file the complete motion within 30 days after service of the unfavorable decision. The
date of filing is not the date of mailing, but the date of actual receipt. See 8 C.F.R. § 103.2(a)(7)(i).

The record indicates that the AAO issued the decision on January 14, 2002. It is noted that the AAO properly
gave notice to the petitioner that he had 30 days to file the motion. Although counsel dated the motion
February 13, 2002, it was received by the district director on April 11, 2003, or 452 days after the decision
was issued. Accordingly, the motion was untimely filed.

The regulation at 8 C.F.R. § 103.5(a)(1)(i) states that, failure to file a motion to reopen within the 30 day
period may be excused in the discretion of the Service where it is demonstrated that the delay was reasonable
and beyond the control of the applicant. The record does not demonstrate any reason for the delay. Thus, the
late filing cannot be excused.

As the motion to reopen was untimely filed, the motion must be rejected.

ORDER: The motion is rejected.



