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DISCUSSION: The waiver application was denied by the District Director, Los Angeles, California and is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant, a native and citizen of Nigeria, was found inadmissible to the United States under section
212(a)(2)(A)(i)(D) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having
been convicted of crimes involving moral turpitude. The applicant sought a waiver of inadmissibility
pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h), in order to remain in the United States with his U.S.
citizen spouse, and his U.S. citizen children born in April 2003 and December 1999.

The district director concluded that that the applicant had failed to establish that extreme hardship would be
imposed on a qualifying relative and denied the Application for Waiver of Ground of Excludability (Form
1-601) accordingly. Decision of the District Director, dated November 17, 2005.

In support of the appeal, counsel submits a brief, dated December 15, 2005; support letters on behalf of the
applicant; an affidavit from the applicant’s spouse, a U.S. citizen; a list of household monthly expenses and
financial documentation; pricing information for airline travel to Nigeria; a copy of the applicant’s son’s U.S.
birth certificate; a certificate of accomplishment issued to the applicant’s daughter; documentation relating to
the applicant’s business, First Global Capital Corporation; and additional documentation about the applicant’s
criminal convictions. The entire record was reviewed and considered in rendering this decision.

Regarding the applicant’s grounds of inadmissibility, the record reflects the commission of multiple crimes
involving moral turpitude. On February 9, 1993, the applicant was convicted of Theft of Property, a violation
of section 484(A) of the California Penal Code, based on a February 6, 1993 incident. As a result, he was
placed on probation for three years, was required to serve four days in county jail, and had to pay fines and
penalties. In addition, on December 23, 1993, the applicant was convicted of a violation of section 476 of the
California Penal Code for Making/Passing a Fictitious Check, based on a December 21, 1993 incident. As a
result, he was placed on probation for 24 months and was required to perform 30 days of Cal Trans/Graffiti
Removal in lieu of jail time. Finally, on April 5, 2000, the applicant was convicted of Presenting
False/Fraudulent Claim Payment, a violation of Section 550 (A)(1) of the California Penal Code, based on a
July 23, 1995 incident.  As a result, he was placed on probation for 3 years, was required to serve 364 days
in jail, and had to pay a restitution fine. The District Director found the applicant inadmissible based upon the
applicant’s commission of these crimes involving moral turpitude. As these crimes were committed after the
applicant’s eighteenth birthday, the district director correctly found the applicant inadmissible under section
212(a)(2)(A)()() of the Act.

Section 212(a)(2)(A)(i)(I) of the Act provides, in pertinent part:

[A]ny alien convicted of, or who admits having committed, or who admits committing acts
which constitute the essential elements of-

O a crime involving moral turpitude (other than a purely political offense)
or an attempt or conspiracy to commit such a crime . . . is inadmissible.
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Section 212(h) of the Act provides, in pertinent part:

The Attorney General [now Secretary, Homeland Security, (Secretary)] may, in his
discretion, waive the application of subparagraphs (A)(i}I) . . . of subsection

(@x2)...if-

(1) (B) in the case of an immigrant who is the spouse, parent, son, or daughter
of a citizen of the United States or an alien lawfully admitted for permanent residence if
it is established to the satisfaction of the Attorney General [Secretary] that the alien's
denial of admission would result in extreme hardship to the United States citizen or
lawfully resident spouse, parent, son, or daughter of such alien . . .

A section 212(h) waiver of the bar to admission resulting from a violation of section 212(a)(2)(A)(i)(I) of the
Act is dependent first upon a showing that the inadmissibility bar imposes an extreme hardship to the citizen
or lawfully resident spouse, parent, son or daughter of the applicant. Hardship the applicant himself
experiences upon removal is irrelevant to section 212(h) waiver proceedings; the only relevant hardship in the
present case is hardship suffered by the applicant’s U.S. citizen spouse and two children. Once extreme
hardship is established, it is but one favorable factor to be considered in the determination of whether the
Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

The concept of extreme hardship to a qualifying relative “is not . . . fixed and inflexible,” and whether
extreme hardship has been established is determined based on an examination of the facts of each individual
case. Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of O-J-O-, 21 1&N Dec.
381, 383 (BIA 1996) (citations omitted) the BIA held that:

Relevant factors, though not extreme in themselves, must be considered in the aggregate in
determining whether extreme hardship exists. In each case, the trier of fact must consider
the entire range of factors concerning hardship in their totality and determine whether the
combination of hardships takes the case beyond those hardships ordinarily associated with
deportation.

The Ninth Circuit Court of Appeals has stated that, “the most important single hardship factor may be the
separation of the alien from family living in the United States,” and also that, “[w]hen the BIA fails to give

' The AAO notes that section 212(h) of the Act provides that a waiver of the bar to admission is dependent first upon a
showing that the bar imposes an extreme hardship on a qualifying family member. Once extreme hardship is
established, CIS must then assess whether to exercise discretion.



considerable, if not predominant, weight to the hardship that will result from family separation, it has abused
its discretion.” Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations omitted). See also
Cerrillo-Perez v. INS, 809 F.2d 1419, 1424 (9th Cir. 1987) (remanding to the Board of Immigration Appeals
(BIA)) (“We have stated in a series of cases that the hardship to the alien resulting from his separation from
family members may, in itself, constitute extreme hardship.”) (citations omitted). Separation of family will
therefore be given the appropriate weight under Ninth Circuit law in the assessment of hardship factors in the
present case.

The applicant’s spouse asserts that she and her children will suffer emotional and psychological hardship
were the applicant removed from the United States. As stated by the applicant’s spouse,

- [the applicant] is my best friend and we have one of the strongest
relationships I’ve ever witnessed. We were married in April of 1999. Our first
child, a daughter was born on December 4, 1999.... Our second child, a
son...was born April 21, 2003. The children adore their father and we cannot
imagine our lives without him. It goes without saying that the children need

-Who is a strong father figure and I need my husband in the United
States with me. My mother is single and lives alone in the Crenshaw area of Los
Angeles where she rents an apartment. She provides for herself, but of course
cannot take us in if] had to leave....

The children and I will be devastated if he had to live in Nigeria. I would be a
single mother having to explain to our daughter and son why they cannot be with
their father. And the travel expenses involved in traveling to Nigeria would be
astronomical on my limited salary....

The record indicates that the applicant plays an important role in his children’s lives; however, the record fails
to document what specific hardships the applicant’s children would face without the applicant’s presence.
Going on record without supporting documentary evidence is not sufficient for purposes of meeting the
burden of proof in these proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter
of Treasure Craft of California, 14 1&N Dec. 190 (Reg. Comm. 1972)). While the applicant’s spouse may
need to make other arrangements with respect to the children’s emotional and psychological care, counsel has
not established that any new arrangements would cause extreme hardship to the applicant’s spouse and/or
child.

Although the depth of concern and anxiety over the applicant’s immigration status is neither doubted or
minimized, the fact remains that Congress provided for a waiver of inadmissibility only under limited
circumstances. In nearly every qualifying relationship, whether between husband and wife or parent and
child, there is a deep level of affection and a certain amount of emotional and social interdependence. While,
in common parlance, the prospect of separation or involuntary relocation nearly always results in considerable
hardship to individuals and families, in specifically limiting the availability of a waiver of inadmissibility to



cases of “extreme hardship,” Congress did not intend that a waiver be granted in every case where a
qualifying relationship, and thus the familial and emotional bonds, exist. The current state of the law, viewed
from a legislative, administrative, or judicial point of view, requires that the hardship be above and beyond
the normal, expected hardship involved in such cases.

Counsel further contends that the applicant’s spouse and children will suffer financial hardship if the
applicant were removed. As stated by the applicant’s spouse,

...I am employed at Kaiser Permanente Hospital. I am a clerk at the Radiology
department and Kaiser has employed me for 14 years. I love my job and my co-
workers but my salary cannot provide for me and the children. My net wages
every month [are] approximately $2,200.

[the applicant] and I own the home we live in Altadena, California.
Our outstanding principal on the home is $594,333.00 and our monthly mortgage
is $2,879.05. Our property taxes are $7,688 per year....

is the primary wage earner for our family. Our daughter attends first
grade at the Crescent Heights magnet school and after school she attends day
care. Our son also attends day care. -pays for the children’s day care.
- works in real estate investing. He owns his own company called First
Global Capital Corporation....

Id at 2.

Courts considering the impact of financial detriment on a finding of extreme hardship have repeatedly held
that, while it must be considered in the overall determination, “[e]conomic disadvantage alone does not
constitute “extreme hardship.” Ramirez-Durazo v. INS, 794 F.2d 491, 497 (9th Cir. 1986) (holding that
“lower standard of living in Mexico and the difficulties of readjustment to that culture and environment . . .
simply are not sufficient.”); Shooshtary v. INS, 39 F.3d 1049 (9th Cir. 1994) (stating, “the extreme hardship
requirement . . . was not enacted to insure that the family members of excludable aliens fulfill their dreams or
continue in the lives which they currently enjoy. The uprooting of family, the separation from friends, and
other normal processes of readjustment to one's home country after having spent a number of years in the
United States are not considered extreme, but represent the type of inconvenience and hardship experienced
by the families of most aliens in the respondent's circumstances.”); Matter of Shaughnessy, 12 1&N Dec. 810
(BIA 1968) (holding that separation of family members and financial difficulties alone do not establish
extreme hardship); INS v. Jong Ha Wang, 450 U.S. 139 (1981) (upholding BIA finding that economic
detriment alone is insufficient to establish extreme hardship).

Counsel does not explain why the applicant, were he removed, would be unable to obtain gainful employment
in Nigeria and assist in supporting his spouse and children in the United States. Moreover, although the
record indicates that the applicant owns his own real estate investing business, it has not been established that
said business would not continue to remain profitable and viable while the applicant resides abroad, thereby
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assisting with the applicant’s spouse’s and children’s finances. While the applicant’s spouse may need to
make alternate financial arrangements due to the applicant’s removal from the United States, it has not been
established that such arrangements would cause the applicant’s spouse and/or children extreme financial
hardship.

The AAO notes that extreme hardship to a qualifying relative must also be established in the event that he or
she relocates with the applicant abroad based on the denial of the applicant’s waiver request. In this case, the
applicant’s spouse states that relocating to Nigeria would subject her and her children to extreme hardship and

deprivation. As stated by the applicant’s spouse,

...we do not speak the language. Second, Nigeria is a very underdeveloped
country and does not have good health care, educational system, social
infrastructure and job opportunities. I have wanted to return to
school....However, 1 would be deprived of this opportunity if I had to go to
Nigeria.

[ do not think that I could live in that country being separated from my family
here in the United States. I also do not think that it is right to separate Brooklyn
from my family here since it is important for her to know her grandparents and
other relatives....

Declaration of _ dated June 4, 2001.

The AAO notes that the U.S. Department of State has issued a Travel Warning for Nigeria. As stated in the

warning,

This Travel Warning is being issued to warn U.S. citizens of the possible
dangers of travel to Nigeria, and to note the continued unstable security situation
in the Niger Delta region. American citizens should defer all but essential travel
to Delta, Bayelsa, and Rivers states because of the very high risk of kidnapping,
robbery, and other armed attacks in these areas. American citizens who are
resident in the Delta are strongly advised to review their personal security in
light of the information contained in this Travel Warning when deciding
whether to remain. The ability of the U.S. Government to provide consular
services to Americans in these areas may be limited. This Travel Warning
supersedes the Travel Warning for Nigeria issued January 19, 2007.

The Department of State continues to warn U.S. citizens of the possible dangers
of travel to Nigeria. Periodically, travel by U.S. mission personnel is restricted
based on changing security conditions, often due to crime, general strikes, or
student/political demonstrations or disturbances. The lack of law and order in
Nigeria poses considerable risks to travelers. Violent crime committed by




ordinary criminals, as well as by persons in police and military uniforms, can
occur throughout the country and tends to peak between November and January,
during the holiday period.

After several weeks of armed clashes between heavily-armed rival militias, the
security situation in Port Harcourt, Rivers State, has stabilized slightly, due to
the presence of a large military Joint Task Force (JTF). Despite the JTF
presence, however, one expatriate was killed during a kidnapping attempt and at
least one other was taken hostage. The restoration of order remains fragile and
the potential for violent outbreaks still exists. In 2007, over 150 foreigners in
the Niger Delta region have been kidnapped from off-shore and land-based oil
facilities, residential compounds, and public roadways mainly in Delta, Bayelsa,
and Rivers states. While most hostages have been released unharmed, two
expatriates have died since November 2006 while in captivity and many were
held for weeks in hostile conditions. In response to the high number of
kidnappings and two car bombs at oil company compounds in Port Harcourt,
most oil industry personnel in the Niger Delta removed their dependents from
the area and implemented “essential travel only” policies. U.S. citizens and
other foreigners have been threatened during labor disputes. Criminal groups
have kidnapped and held for ransom expatriate workers, including American
citizens, and family members.

Despite Federal and State Government efforts to quell the violence and address

concerns voiced by militant leaders, one faction threatened to resume attacks

and kidnappings unless its demands are met. Although kidnappings of.
foreigners have declined since an informal cease-fire in late July, the

Department of State continues to advise Americans to defer all but essential

travel to Delta, Bayelsa, and Rivers states at this time. American citizens

residing in the Delta are strongly advised to consider the information contained

in this Travel Warning when deciding whether to remain.

Crime in Lagos and Abuja is an ongoing problem. Visitors and resident
Americans have experienced armed muggings, assaults, burglary, kidnappings
and extortion, often involving violence. Carjackings, roadblock robberies, and
armed break-ins are common in many parts of Nigeria. Traveling outside of
major cities during hours of darkness is not recommended. Visitors to Nigeria,
including a number of American citizens, have been victims of armed robbery
on the road from Murtala Mohammed International Airport during both daylight
and nighttime hours. Even Victoria and Ikoyi Islands, which are generally safer
than other parts of Lagos, have seen an increase in crime, including some
involving expatriates.
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Religious tension between some Muslim and Christian communities results in
occasional acts of isolated communal violence that could erupt quickly and
without warning. The states of Kano and Kaduna are particularly volatile.
Rival ethnic groups have clashed violently in the Niger Delta region around
Warri city and in Southeast Plateau State. Senior al-Qaida leadership has
expressed interest publicly in overthrowing the government of Nigeria. Links
also were uncovered connecting Nigerians to al-Qaida in 2004.

Road travel is dangerous. Robberies by armed gangs have been reported on
rural roads and within major cities. Travelers should avoid driving at night.
Because of poor vehicle maintenance and driving conditions, public
transportation throughout Nigeria can be dangerous and should be avoided.
Taxis pose risks because of the possibility of fraudulent or criminal operators,
old and unsafe vehicles, and poorly maintained roads. Road travel in Lagos is
banned between 7:00 and 10:00 AM on the last Saturday of every month for
municipal road cleanup; police vigilantly enforce the ban.

Enforcement of aviation safety standards in Nigeria is uneven; civil aviation in
Nigeria continues to experience air incidents and accidents, including four
crashes with fatalities between October 22, 2005, and October 30, 2006.
Incidents included fires on planes, collapsed landing gear, and planes veering
off the runway. After each such occurrence, aviation authorities may
temporarily shut down the domestic airline involved, ground a number of
planes, and close the affected airport. Flights in Nigeria, including international
routes, are often delayed or cancelled. Travelers should be prepared for
disruptions to air travel to, from, and within Nigeria.

In general, international airlines have paid close attention to conditions at
airports in Nigeria and have taken appropriate action. As such, international
carriers operating direct flights to Nigeria have experienced far fewer incidents.
However, domestic carriers operating within Nigeria and the region are less
responsive to local conditions and may present a greater safety risk to travelers.
Where possible, international travelers to and from Nigeria should avoid
transiting an additional Nigerian city.

Travel by any means within Nigeria is risky. For essential travel, official
Americans in Nigeria balance the risk between domestic air and road travel by
using direct flights on Virgin Nigeria Airlines or AERO Contractors to cities
serviced by these carriers. Currently, however, neither Virgin Nigeria nor
AERO appears in most travel agency software. Additional information on
current flight schedules is available at http:/www.virginnigeria.com and
http://www.flyaero.com.
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Some Nigeria-based criminals conduct advance fee fraud and other scams that
target foreigners worldwide. These fraudulent activities pose great risk of
financial loss. Recipients traveling to Nigeria to pursue such fraudulent offers
have been subject to physical harm, and local police authorities are often
unwilling to help in such cases. No one should provide personal financial or
account information to unknown parties. Under no circumstances should U.S.
citizens travel to Nigeria without a valid visa -- an invitation to enter Nigeria
without a visa is normally indicative of illegal activity. Furthermore, the ability
of U.S. Mission officers to extricate U.S. citizens from unlawful business deals
and their consequences is extremely limited. Persons contemplating business
deals in Nigeria are strongly urged to check with the U.S. Department of
Commerce or the U.S. Department of State before providing any information or
making any financial commitments. See the Department of State's publications,
International Financial Scams, Tips for Business Travelers to Nigeria, and
Advance Fee Business Scams.

Americans who travel to Nigeria should obtain the latest health information
before departing the U.S., read the Department’s Fact Sheet on Avian Influenza
at http://www.travel.state.gov/travel/tips/health/health_1181.html, and consult
with their personal physicians concerning avian influenza. The websites of the
U.S. Centers for Disease Control and Prevention at http://www.cdc.gov and the
World Health Organization at http://www.who.int have up-to-date information
on outbreaks of contagious and tropical diseases.

U.S. citizens who travel to or reside in Nigeria are strongly advised to register
through  the  State  Department’s  travel  registration  website,
https://travelregistration.state.gov/ibrs. Americans without Internet access may
register directly with the nearest U.S. Embassy or Consulate. By registering,
American citizens make it easier for the Embassy or Consulate to contact them
in case of emergency.

Travel Warning, U.S. Department of State, Bureau of Consular Affairs, posted October 30, 2007.

Based on the problematic social, political and religious conditions in Nigeria, the concerns outlined above
regarding the applicant’s spouse’s and her children’s unfamiliarity with the culture and language in Nigeria,
the substandard health care and economy in Nigeria and the applicant’s spouse’s and her children’s emotional
dependence on her U.S. citizen mother, the AAO concludes that the applicant’s U.S. citizen spouse and
children would experience exceptional hardship were they to accompany the applicant to Nigeria for a two-
year period.

As such, a review of the documentation in the record, when considered in its totality, reflects that although the
applicant has demonstrated that his U.S. citizen spouse and children would suffer extreme hardship were they
to relocate to Nigeria, the applicant has failed to show that his U.S. citizen spouse and children would suffer
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extreme hardship if they were to remain in the United States after the applicant is removed. Having found the
applicant statutorily ineligible for relief, no purpose would be served in discussing whether the applicant
merits a waiver as a matter of discretion.

In proceedings for application for waiver of grounds of inadmissibility under section 212(h) of the Act, the

burden of proving eligibility remains entirely with the applicant. Section 291 of the Act, 8§ U.S.C. § 1361.
Here, the applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed. The waiver application is denied.



