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DISCUSSION: The waiver application was denied by the District Director, Newark, New Jersey, and is now
before the Administrative Appeals Office (AAQ) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Jamacia who was found to be inadmissible to the
United States under section 212(a)(2)(A)(i)(II) of the Immigration and Nationality Act (the Act), 8 U.S.C. §
1182(a)(2)(A)(i)(II), for having been convicted of a crime involving a controlled substance. The applicant
sought a waiver of inadmissibility pursuant to section 212(h) of the Act, 8 U.S.C. § 1182(h). The district
director found that the applicant is statutorily ineligible for a waiver. Decision of the District Director, dated
January 24, 2006. The applicant filed a timely appeal.

Section 212(a) of the Act states in pertinent part:
(2) Criminal and related grounds. —
(A) Conviction of certain crimes. -

() In general. — Except as provided in clause (ii), any alien convicted of,
or who admits having committed, or who admits committing acts
which constitute the essential elements of —

D a crime involving moral turpitude (other than a purely
political offense) or an attempt or conspiracy to commit
such a crime, or

D a violation of (or conspiracy or attempt to violate) any law
or regulation of a State, the United States, or a foreign
country relating to a controlled substance (as defined in
section 102 of the Controlled Substances Act (21 U.S.C.
802)), is inadmissible.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraph (A)(i)XI),
(B), (D), and (E) of subsection (a)(2) . . . insofar as it relates to a single offense of simple
possession of 30 grams or less of marijuana if — . . . in the case of an immigrant who is
spouse, parent, son, or daughter of a citizen of the United States or an alien lawfully admitted
for permanent residence, if it is established to the satisfaction of the Attorney General that the
alien’s denial of admission would result in extreme hardship to the United States citizen or
lawfully permanent resident spouse, parent, son, or daughter of such alien.

Section 101(a)(48)(A) of the Act, 8 U.S.C. § 1101(a)(48)(A), defines “conviction” for immigration purposes
as:
A formal judgment of guilt of the alien entered by a court or, if adjudication of guilt has been
withheld, where —

(i) a judge or jury has found the alien guilty or the alien has entered a plea of
guilty or nolo contendere or has admitted sufficient facts to warrant a finding
of guilt, and
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(it) the judge has ordered some form of punishment, penalty, or restraint on the
alien’s liberty to be imposed.

The Judgment of Conviction in the record reveals that on November 14, 1993 the defendant plead guilty to
count 5, Dist. CDS within 1,000 feet of school (Cocaine & Marijuana) of the third degree, under N.J.S.A.
2C:35-7. This conviction renders the applicant inadmissible under section 212(a)(2)(A)(i)(I) of the Act,
U.S.C. § 1182(a)(2)(A)()D).

On appeal, in response to the denial of the waiver application, counsel states that the applicant was convicted
under N.J.S.A. 2C:35-7 (distribution of CDS within 1,000 feet of school); that the court imposed the
minimum penalty; and that there were no bodily injuries to any victim.

A section 212(h) waiver applies to controlled substance cases that involve a single offense of simple
possession of 30 grams or less of marijuana. Because the record shows that the applicant’s controlled
substance conviction did not involve a single offense of simple possession of 30 grams or less of marijuana,
the applicant is not eligible for a waiver under section 212(h) of the Act. The district director was therefore
correct in finding that the applicant is ineligible for a waiver.

ORDER: The appeal is dismissed.



