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DISCUSSION: The waiver application was denied by the District Director, Chicago, Illinois, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The applicant_ is a native and citizen of Mexico who was found to be inadmissible to

the United States pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8
U.S.C. § 1182(a)(6)(C)(i), for seeking admission into the United States by fraud or willful misrepresentation.
The applicant sought a waiver of inadmissibility pursuant to section 212(i) of the Act, 8 U.S.C. § 1182(i),
which the district director denied, finding the applicant failed to establish extreme hardship to a qualifying
relative. Decision of the District Director, dated March 7, 2005.

The AAO will first address the finding of inadmissibility pursuant to section 212(a)(6)(C)(i) of the Act.
Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

() Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

The record reflects that the applicant signed a document in which he admitted to presenting to an immigration
officer a “mica” (green card) that he bought for $1,000, so as to gain admission into the United States by
crossing the border from Tijuana into the United States by car. The applicant stated that the “mica,” which
belonged to someone else, did not have his name. The record therefore supports the finding that the applicant
fraudulently and willfully misrepresented a material fact so as to gain admission into the United States; he is
therefore inadmissible under section 212(a)(6)(C)(i) of the Act.

The AAO will now address the finding that the grant of a waiver of inadmissibility is not warranted.
Section 212(i) of the Act provides that:

(N The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in
the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of the Act is
dependent first upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident
spouse or parent of the applicant. Hardship to an applicant and the applicant’s child are not a consideration
under the statute, and unlike section 212(h) of the Act where a child is included as a gualifying relative, they
are not included under section 212(i) of the Act. Thus, hardship to iand his child,

‘will be considered only to the extent that it results in hardship to a qualifying relative, who in this
case is the applicant’s U.S. citizen spouse, || | | I Once extreme hardship is established, it is
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but one favorable factor to be considered in the determination of whether the Secretary should exercise
discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

“Extreme hardship” is not a definable term of “fixed and inflexible meaning”; establishing extreme hardship
is “dependent upon the facts and circumstances of each case.” Matter of Cervantes-Gonzalez, 22 1&N
Dec. 560, 565 (BIA 1999). The Board of Immigration Appeals (BIA) in Matter of Cervantes-Gonzalez lists
the factors it considers relevant in determining whether an applicant has established extreme hardship
pursuant to section 212(i) of the Act. The factors include the presence of a lawful permanent resident or
United States citizen spouse or parent in this country; the qualifying relative’s family ties outside the United
States; the conditions in the country or countries to which the qualifying relative would relocate and the
extent of the qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable medical care in the
country to which the qualifying relative would relocate. Id. at 565-566. The BIA indicated that these factors
relate to the applicant’s “qualifying relative.” Id. at 565-566.

In Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996), the BIA stated that the factors to consider in
determining whether extreme hardship exists “provide a framework for analysis,” and that the “[r]elevant
factors, though not extreme in themselves, must be considered in the aggregate in determining whether
extreme hardship exists.” It further stated that “the trier of fact must consider the entire range of factors
concerning hardship in their totality” and then “determine whether the combination of hardships takes the
case beyond those hardships ordinarily associated with deportation.” (citing Matter of Ige, 20 1&N Dec. 830,
882 (BIA 1994).

Extreme hardship to the applicant’s wife must be established in the event that she joins the applicant; and in
the alternative, that she remains in the United States. A qualifying relative is not required to reside outside of
the United States based on the denial of the applicant’s waiver request.

In denying the waiver application, the district director states that the record establishes tha is
able to maintain gainful employment, and although she may not be able to maintain the same level of comfort,
this does not necessarily signify that she would experience extreme hardship. The district director states that
as _ has relatives in close proximity they would presumably provide support. Thus, the director
concluded that the effect of -s removal from the United States is that which is normally expected
and does not rise to the level of extreme hardship.

On appeal, counsel states that would suffer extreme hardship if her husband’s waiver
application were denied. She states that was born in the United States and does not have any
strong family ties to Mexico; all of her immediate family resides in the United States. Counsel states that

their daughter, was born on June 7, 2001, must have access to medical facilities and
medical insurance because she has kidney problems and a weak immune system that requires her to have a
sterile environment. Relocation to Mexico, counsel asserts, would affect _s health because Mexico
lacks adequate healthcare and they would not have health insurance to afford medical care or medication, if it
is available, for treating their daughter’s conditions, causing extreme emotional and
psychological hardship. Counsel states that wants to be near her father, who has been
diagnosed with leukemia, which is now in remission. depends on her husband’s income and
medical insurance, counsel states, because she cannot work if she is to care for her daughter at home.
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Counsel states that without her husband’s employment would not be able to pay the mortgage
and household expenses, and her daughter’s medical bills.

The record contains income tax records, pay statements, a marriage certificate, medical records, naturalization
certificates, letters, documents relating to health insurance, mortgage statements, a contract for the purchase
of a truck and payment receipts, U.S. Department of State information about Mexico, an employment letter,
birth certificates, and other documents.

In his letter, states that he is the wage earner in the family and his wife, if required to work,
would not have earnings similar to his union wage. He states that she would not earn enough for their
mortgage and vehicle payment, and that by working she would destroy the parental relationship that she has
with their daughter. He states that his daughter would be traumatized without him. He states that his
deportation would cancel their medical insurance, causing his wife and daughter to seek public assistance,
where local public clinics offer remedial medical treatment, which differs from the medical attention of that
insured people receive. _ indicates that it would not be possible for his wife and daughter to live
in Mexico because their language and culture is different from that of Mexico.

In the April 1, 2005 statement, states that she is unable to work outside of the home because
constant medical care she provides for her daughter, who has asthma and recurrent kidney infections and
requires sanitized hands to avoid germs and viruses. “ states that she is the one who takes her
daughter to the doctor’s office and gives her medicine and that her attempt to work outside the home resulted
in her daughter’s hospitalization. She states that her husband has a stable job, providing health insurance and
income to pay their mortgage, vehicle and medical expenses, and all other necessities. _ states
that if her husband were removed from the United States, she would not be able to work because she must
care for her daughter, and without him, she states she would not have health insurance for her daughter’s
medication and treatments, and would not be able to pay the mortgage and other needs. She states that
relying on welfare and Medicaid would be distressful. The removal of her husband, _states,
would destroy their bond, causing her mental anguish and traumatizing their daughter. She states that starting
life elsewhere might worsen her daughter’s health. states that Mexico might not have adequate
medical treatment; and if her husband were unable to find employment or have sufficient income, they could
not pay for the doctors and medicine required for her daughter. She states that her daughter requires
expensive preventative medication and daily nebulizer treatments for asthma and expensive medication to
treat kidney infections. She states that her three-year-old daughter has undergone painful procedures that
have required tying her to the bed to have catheters inserted through her urinary tract. [ statcs
that her husband has always been there for them, which she needs. She states that her parents and siblings are
legal permanent residents or U.S. citizens. _states that her mother cares for her father, who has
leukemia i di and cannot work, and that her parents need her because of her father’s medical
condition states that her siblings are not able to help her with her daughter because they are
busy attending to their own family members. She states that she has no close relatives in Mexico.

The letter by _., dated March 15, 2005, conveys that has been under the

doctor’s care since she was born. It states that has had recurrent upper respiratory infections for
which she required frequent antibiotics; that she has mild to moderate asthma, for which she is on daily
preventive medications, and has acute exacerbations with viral upper respiratory infections with changes in
weather. It states that she has recurrent urinary tract infections with vesicoureteral reflux on the left side with
diminished function of the left-side kidney and that she is on preventive antibiotics daily and is followed by




age

_, urologist at Children’s Memorial Hospital in Chicago. The letter stats that I- has had

recurrent episodes of diarrhea, with the most recent in early March when she had Rotavirus gastroenteritis and
was hospitalized with dehydration and acidosis.

The March 3, 2004 letter by conveys that -was seen at the pediatric Urology clinic for
evaluation concerning multiple urinary tract infections over the last year, and it sets forth a plan to evaluate
Liliana’s recurrent urinary tract infections.

The employment letter dated March 15, 2005 by the secretary-treasurer of the Bricklayers and Allied
Craftworkers, Local 74 of Illinois, conveys that l_ has been employed as a journeyman bricklayer
since April 1, 2000, and earns $32.05 per hour.

The record contains documents relaying that father had an allergenic bone marrow transplant
for chronic myelogenous leukemia with transformation to acute leukemia.

The statements from
receipts from Joliet Professional Pharmacy and OscoDrup show
furadantin, pulmicort resp, albuterol soln, amox/clau, nystatin/hc, cephalexin and diflucan.

The W-2 Form for 2004 shows income of $49,023.25 for - and $400.90 for-

The monthly statement for First Midwest Bank reflects $617.57 as the amount due, for National City
Mortgage it is $600.20, and for United Auto Credit Corporation it is $320.80.

, list medical care and prescriptions for i The
prescriptions, which include

The AAO will first address whether the record establishes that would experience extreme
hardship if she remained in the United States without her husband.

Although the district director found that would be able to maintain gainful employment if her
husband were removed from the country, the AAO finds that the daughter has had and continues
to have serious medical problems that have required constant attention by . The record does not

suggest to the AAO that would be able to provide proper care for her daughter if she had to
work full time in the event that her husband were removed from the country. No documentation rebuts Ms.

statement that neither her parents nor her siblings would be able to assist in the absence of her
husband. The record also shows the necessity of having _s medical insurance pay for S
prescriptions, visits to the doctor’s office, examinations, and treatments, and it establishes that S

income is the sole financial support of the family.

Courts in the United States have stated that “the most important single hardship factor may be the separation
of the alien from family living in the United States,” and also, “[w]hen the BIA fails to give considerable, if
not predominant, weight to the hardship that will result from family separation, it has abused its discretion.”
Salcido-Salcido v. INS, 138 F.3d 1292, 1293 (9th Cir. 1998) (citations omitted); Cerrillo-Perez v. INS, 809
F.2d 1419, 1424 (9th Cir. 1987) (remanding to BIA) (“We have stated in a series of cases that the hardship to
the alien resulting from his separation from family members may, in itself, constitute extreme hardship.”)
(citations omitted).



- is very concerned about separation from her husband, who she states provides financial and
emotional stability for her and After a careful and thoughtful consideration of the record, the

AAQO finds that the situation of] if she were to remain in the United States without her husband,
is not typical to individuals separated as a result of removal and would rise to the level of extreme hardship as
defined by the Act. The AAO finds that the serious health problems of the - daughter, recurrent
upper respiratory infections, mild to moderate asthma, acute exacerbations with viral upper respiratory
infections, recurrent urinary tract infections with vesicoureteral reflux on the left side with diminished
the left-side kidney, and recurrent episodes of diarrhea, establish that separation from Mr.
who provides financial and emotional support for his family, would be unusual or beyond that
which is normally to be expected upon removal. Thus, the AAO finds that the record establishes extreme
hardship t_ if she were to remain in the United States without her husband.

The AAO will now consider whether the present record is sufficient to establish that would
endure extreme hardship if she were to join her husband in Mexico.

The conditions in Mexico, the country where-would live if she joins her husband, are a relevant
hardship consideration. While political and economic conditions in an alien's homeland are relevant, they do
not justify a grant of relief unless other factors such as advanced age or severe illness combine with economic
detriment to make deportation extremely hard on the alien or his qualifying relatives. Matter of Ige, 20 1&N
Dec. 880 (BIA 1994)(citations omitted).

The Cancholas state that they would lose their current medical insurance and might not be able to afford
proper medical care for their daughter if they moved to Mexico. The statementg § ecord from The Joliet
Medical Group, Ltd., provide a long list of medical care and prescriptions for Wand the record shows
that Liliana requires numerous medications: furadantin, pulmicort resp, albuterol soln, amox/clau, nystatin/hc,
cephalexin, and diflucan. expresses concern about not being able to pay for doctors and
expensive preventative medication and daily nebulizer treatments that her daughter requires for asthma and
expensive medication for treating kidney infections.

The AAO finds that the submitted U.S. Department of State country report on Mexico for 2004 indicates that
an estimated 25 percent of the population resided in rural areas where subsistence agriculture was common. It
states that income distribution is skewed: “in 2002, the top 10 percent of the population earned 36 percent of
total income, while the bottom 20 percent earned only an estimated 4 percent.” The record does not suggest
that - who is presently employed as a journeyman bricklayer, would be abl earn a sufficient
income to afford medical car is_daughter, which i n of ﬂ In light of the
severe health problems of the s daughter and apprehension about her daughter’s
health in Mexico, the AAO finds that the record establishes that would experience extreme
hardship if she were to join her husband in Mexico.

In considering the hardship factors raised here, the AAO examines each of the factors, both individually and
cumulatively, to determine whether extreme hardship has been established. It considers whether the
cumulative effect of claims of economic and emotional hardship would be extreme, even if, when considered
separately, none of them would be. It considers the entire range of factors concerning hardship in their
totality and then determines whether the combination of hardships takes the case beyond those hardships
ordinarily associated with removal.



In the final analysis, the AAO finds that the requirement of significant hardships over and above the normal
economic and social disruptions involved in removal has been met so as to warrant a finding of extreme
hardship. Having carefully considered each of the hardship factors raised, both individually and in the
aggregate, it is concluded that these factors do in this case constitute extreme hardship to a qualifying family
member for purposes of relief under 212(i) of the Act, 8 U.S.C. § 1182(i).

The grant or denial of the above waiver does not depend only on the issue of the meaning of "extreme
hardship." Once extreme hardship is established, the Secretary then determines whether an exercise of
discretion is warranted.

The favorable factors in this matter are the extreme hardship to the applicant’s family and the applicant’s
steady employment history and payment of income taxes. The unfavorable factors in this matter are the
applicant’s misrepresentation and periods of unauthorized presence. ~ The AAO notes that the applicant does
not appear to have committed any crimes.

While the AAO cannot emphasize enough the seriousness with which it regards the applicant's immigration
violation, it finds that the hardship imposed on the applicant’s wife and daughter as a result of his
inadmissibility outweighs the unfavorable factors in the application. Therefore, a favorable exercise of the
Secretary’s discretion is warranted in this matter.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, the
burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.C. § 1361.
The applicant has met that burden. Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained.



