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DISCUSSION: The waiver application was denied by the District Director, Baltimore, Maryland, and is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The applicant,_, is a native and citizen of El Salvador who was found to be

inadmissible to the United States under section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the
Act), 8 U.S.C. § 1182(a)(6)(C)(i), for seeking admission into the Unij fraud or willful
misrepresentation. The applicant is married to a lawful permanent resident. Mought a waiver of
inadmissibil} t to section 212(i) of the Act, 8 U.S.C. § 1182(i), which the district director denied,
finding that Mfailed to establish extreme hardship would be imposed on a qualifying relative.
Decision of the District Director, dated August 9, 2002. The applicant filed a timely appeal.

The AAO will first address the finding of inadmissibility.
Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(1) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to
procure (or has sought to procure or has procured) a visa, other documentation, or
admission into the United States or other benefit provided under this Act is
inadmissible.

The record reflects that on October 8, 1994, the applicant was charged with “altered passport” and the
sentence reflects that she was “released and returned to Mexico.”

The applicant’s statement, signed and sworn on September 18, 2001, indicates that she believed that the
interrogation relating to the altered passport occurred in Mexico. The applicant states that her parents hired a
man named JJif to bring her to the United States and that she traveled with him along with three other
young women. The applicant states that they traveled in a van from San Salvador to Tapachula, Mexico,
where they boarded a plane to Mexico City. She states that in Mexico City they got on a second plane that
took them to a place that called Hermocillo, Mexico. She states that they stayed at a hotel and the
next day they went back to the same airport and at an airport counter [l presented their passports. She
states that they could tell something was wrong and they were taken to another room and were interrogated
separately. She states that when it was her turn a man a ere she got the passport and she answered
that “her parents has made all the arrangements with thiWand I really did not know anything.” The
applicant states that the man then ripped the passport in two. She states that she was fingerprinted and
photographed. She states that told them that “we had been apprehended and would no longer be
able to the [sic] by plane. He said that instead we would have to enter surreptitiously.”

It is noted that in the statement

signed and sworn , 2001, the applicant stated that in Mexico they
arrived at an airport in a place i called ‘W.” She states thaffjjp tried buying them
plane tickets at the airport; however, the airline representative did not sell him the tickets, calling the
authorities instead. She states that they were all made to go to another area, where they were questioned

individually. She states that she was asked why she had been using a false document and that she told the
truth.




The AAO finds that the record establishes that the applicant was stopped in Mexico. However, the applicant
fails to explain her arrest on October 8, 1994 with an altered passport in Phoenix. The applicant states that
her passport had been ripped up in Mexico, but she fails to address the passport that she possessed in Phoenix.
The applicant also fails to provide any details of how she entered the United States “surreptitiously.” The
applicant may have used the altered passport that she was arrested for having in Phoenix to enter the United
States either at a land crossing or on a plane. It is the applicant’s burden to prove she is admissible; she has
not done that. The finding of inadmissibility under section 212(a)(6)(C) of the Act is therefore correct.

The AAO will now address the finding that the grant of a waiver of inadmissibility is not warranted.
Section 212(i) of the Act provides that:

1) The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in
the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of the Act is
dependent first upon a showing that the bar imposes an extreme hardship to the citizen or lawfully resident
spouse or parent of the applicant. Hardship to the applicant and her child are not a consideration under the
statute, and unlike section 212(h) of the Act where a child is included as a qualifying relative, they are not
included under section 212(i) of the Act. Thus, hardship to the applicant and her child will be considered
only to the extent that it results in hardship to a qualifying relative, who in this case is the applicant’s spouse.
Once extreme hardship is established, it is but one favorable factor to be considered in the determination of
whether the Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

“Extreme hardship” is not a definable term of “fixed and inflexible meaning”; establishing extreme hardship
is “dependent upon the facts and circumstances of each case.” Matter of Cervantes-Gonzalez, 22 1&N
Dec. 560, 565 (BIA 1999). The Board of Immigration Appeals (BIA) in Matter of Cervantes-Gonzalez lists
the factors it considers relevant in determining whether an applicant has established extreme hardship
pursuant to section 212(i) of the Act. The factors include the presence of a lawful permanent resident or
United States citizen spouse or parent in this country; the qualifying relative’s family ties outside the United
States; the conditions in the country or countries to which the qualifying relative would relocate and the
extent of the qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable medical care in the
country to which the qualifying relative would relocate. /d. at 565-566. The BIA indicated that these factors
relate to the applicant’s “qualifying relative.” Id. at 565-566.

In Matter of O-J-O-, 21 1&N Dec. 381, 383 (BIA 1996), the BIA stated that the factors to consider in
determining whether extreme hardship exists “provide a framework for analysis,” and that the “[r]elevant
factors, though not extreme in themselves, must be considered in the aggregate in determining whether
extreme hardship exists.” It further stated that “the trier of fact must consider the entire range of factors
concerning hardship in their totality” and then “determine whether the combination of hardships takes the
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case beyond those hardships ordinarily associated with deportation.” (citing Matter of Ige, 20 1&N Dec. 880,
882 (BIA 1994).

Extreme hardship to the applicant’s husband must be established in the event that he joins the applicant, and in
the alternative, that he remains in the United States. A qualifying relative is not required to reside outside of
the United States based on the denial of the applicant’s waiver request.

On appeal, counsel states that the applicant gave birth to a girl on December 7, 2001 and that the child
increases the hardship to the applicant’s husband if the waiver application were denied. She states that the
combined income of the applicant and her husband is needed to meet household expenses of $3,199. She
states that each month the applicant’s husband earns $1,760, and his wife earns between $1,330 and $1,520.
Counsel asserts that the applicant would not be able to support his wife if she lived overseas. She states that
the supporting documentation shows that El Salvador’s general population is impoverished and the
applicant’s child would experience malnutrition and childhood diseases there. She states that the U.S.
government established Temporary Protected Status for nationals of El Salvador due to the “extraordinary
circumstances of extreme impoverishment of the general population of El Salvador.” Counsel states that by
remaining in the United States, the applicant’s child would receive appropriate health care and childcare.

The affidavit dated September 9, 2002 by the applicant’s husband conveys that he cannot stop thinking about
his baby’s welfare. He states that he and his wife bought a house together and that in the future it may be sold
or refinanced so that his daughter can attend college. He describes their monthly expenses and indicates that
his salary alone is not enough to pay them. He states that his daughter would be exposed to hunger and
disease in El Salvador.

The statement by the applicant conveys that her parents are very poor and would not be able to help her in El
Salvador. She states that she fears for her child, living in El Salvador, a place that has diseases that do not
exist in the United States and that she would not be able to trust the milk or the water. She states that she
would not have money for proper medical care if her baby is sick and would not be able to provide the care
required in her early development.

The record contains letters by friends and family members in support of the applicant’s waiver application.
The letter by-, states that there is “so much poverty and hunger” in El Salvador, which some
say is worse than during the war.

The letter by _dated September 5, 2002 indicates that the applicant’s husband earns

$11.00 per hour as a laborer and that he began employment on April 1, 2002.

The September 5, 2002 letter by the owner of the || JENEEE conveys that the applicant has been an
employee of the pub since December 2000, earning $9.50 each hour, working 70 to 80 hours every two
weeks.

The record contains a mortgage statement, and invoices from Pepco, Comcast, Washington Gas, Verizon, and
State Farm Insurance. It contains the articles “Food Crisis in El Salvador” and “Oxford Analysis/C.A.

Drought.”

In rendering this decision, the AAO has carefully considered all of the evidence in the record.
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The AAO finds that the record establishes that the applicant’s husband would experience extreme hardship if
he remained in the United States without his wife.

The record conveys that the monthly income of the applicant’s husband is not enough to meet the household
monthly expenses in the United States without the assistance of the applicant and also help to support his wife
and daughter in El Salvador. Thus, the documentation in the record establishes that the applicant’s husband
would experience extreme hardship if he remained in the United States without her.

The AAO finds that the record fails to establish that the applicant’s husband would experience extreme
hardship if he were to join the applicant to live in El Salvador.

Counsel claims that extreme hardship is established because Temporary Protected Status is available for
nationals of El Salvador due to the “extraordinary circumstances of extreme impoverishment of the general
population of El Salvador.”

Temporary Protected Status (TPS) provides a temporary haven in the United States, which is designated for 6
to 18 months and is extended for those periods of time. 8 C.F.R. § 244. Temporary Protected Status is
granted to eligible nationals of designated countries suffering the effects of an ongoing armed conflict,
environmental disaster, or other extraordinary and temporary conditions. When the Secretary of Homeland
Security has designated a country for TPS, beneficiaries may not be removed from the United States. § C.F.R.
§ 244.

On March 19, 2001, the Attorney General published a Notice in the Federal Register, at 66 FR 14214,
designating El Salvador for TPS due to the devastation caused by a series of severe earthquakes. Subsequent
to that date, the Attorney General and the Secretary have extended TPS for El Salvador four times,
determining in each instance that the conditions warranting the designation continued to be met. Based on a
review of the conditions in El Salvador, the Secretary recently extended TPS status to March 9, 2009,
concluding that there:

[Clontinues to be a substantial, but temporary, disruption in living conditions in El Salvador
resulting from the earthquakes that struck the country in 2001, and El Salvador remains
unable, temporarily, to adequately handle the return of its nationals, as is required for TPS
designations based on environmental disasters. 8 U.S.C. 1254a(b)(1)(B).

Federal Register: August 21, 2007 (Volume 72, Number 161), Notices, Page 46649-46653, From the Federal
Register Online via GPO Access [wais.access.gpo.gov], [DOCID:fr21au07-89]

The AAO finds that based on the TPS granted to nationals of El Salvador, the applicant’s husband would
experience extreme hardship if he were to join the applicant to live in El Salvador.

In considering the hardship factors raised here, the AAO examines each of the factors, both individually and
cumulatively, to determine whether extreme hardship has been established. It considers whether the
cumulative effect of claims of economic and emotional hardship would be extreme, even if, when considered
separately, none of them would be. It considers the entire range of factors concerning hardship in their
totality and then determines whether the combination of hardships takes the case beyond those hardships
ordinarily associated with deportation.
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In the final analysis, the AAO finds that the requirement of significant hardships over and above the normal
economic and social disruptions involved in deportation has been met so as to warrant a finding of extreme
hardship. Having carefully considered each of the hardship factors raised, both individually and in the
aggregate, it is concluded that these factors do in this case constitute extreme hardship to a qualifying family
member for purposes of relief under 212(i) of the Act, 8 U.S.C. § 1182(i).

The grant or denial of the above waiver does not depend only on the issue of the meaning of "extreme
hardship." Once extreme hardship is established, the Secretary then determines whether an exercise of
discretion is warranted.

The favorable factors in this matter are the extreme hardship to the applicant’s family and the applicant’s
steady employment history and payment of income taxes. The unfavorable factor in this matter is the
applicant’s misrepresentation. =~ The AAO notes that the applicant does not appear to have committed any
crimes.

While the AAO cannot emphasize enough the seriousness with which it regards the applicant's immigration
violation, it finds that the hardship imposed on the applicant’s family as a result of her inadmissibility
outweighs the unfavorable factors in the application. Therefore, a favorable exercise of the Secretary’s
discretion is warranted in this matter.

In proceedings for application for waiver of grounds of inadmissibility under section 212(i) of the Act, the
burden of proving eligibility remains entirely with the applicant. See section 291 of the Act, 8 U.S.C. § 1361.
The applicant has met that burden. Accordingly, the appeal will be sustained.

ORDER: The appeal is sustained.



