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DISCUSSION: The waiver application was denied by the Field Office Director, San Francisco, California,
and is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be sustained.

The applicant is a native and citizen of Nicaragua who was found to be inadmissible to the United States
pursuant to section 212(a)(6)(C)(i) of the Immigration and Nationality Act (the Act), 8§ U.S.C.
§ 1182(a)(6)(C)(i), for a falsely claiming to be a U.S. citizen and for a prior fraudulent marriage. The
applicant is the spouse of a lawful permanent resident and seeks a waiver of inadmissibility pursuant to section
212(i) of the Act, 8 U.S.C. § 1182(i), in order to reside in the United States.

The field office director concluded that the applicant had failed to establish that extreme hardship would be
imposed on a qualifying relative and denied the Application for Waiver of Grounds of Inadmissibility (Form
[-601) accordingly. Decision of the Field Office Director, dated September 5, 2007.

On appeal, counsel asserts that a waiver is not required as the applicant is not inadmissible under section
212(a)(6)(C)(i) of the Act; the I-601 decision lacks specificity as there are no specific allegations made as to
any particular misrepresentation in the applicant’s prior I-30 case; Citizenship and Immigration Services
(CIS) is estopped from raising a fraud claim; the field office director improperly balanced the facts and issues,
such as with the psychological evaluation and the child support issue; and the rules of fundamental fairness
were violated due to untimely access to files. Form I-290B, received October 5, 2007.

The record includes, but is not limited to, counsel’s brief, a letter from the applicant’s spouse, letters from the
applicant’s and applicant’s spouse’s family members, a psychological assessment of the applicant’s spouse
and documentation of the bonafides of the applicant’s marriage, and tax returns and W-2 forms for the
applicant and the applicant’s spouse. The entire record was reviewed and considered in arriving at a decision
on the appeal.

The record reflects that in 1993 the applicant was approached by an immigration officer at the Lindbergh
Field International Airport and that the applicant misrepresented himself as a U.S. citizen to the officer. In
considering whether the applicant’s misrepresentation renders him inadmissible under section 212(a)(6)(C)1)
of the Act, the AAO notes that:

[W]here a false claim to U.S. citizenship has been made...before the enactment of IIRIRA,
Service [CIS] officers should...determine whether (1) the false claim was made to procure an
immigration benefit under the Act; and (2) whether such claim was made before a U.S.
Government official. If these two additional requirements are met, the alien should be
inadmissible under section 212(a)(6)(C)(i) of the Act and advised of the waver requirements
under section 212(i) of the Act.

Memorandum by Joseph R. Greene, Acting Associate Commissioner, Office of Programs, Immigration and
Naturalization Service, at 3, dated April 8, 1998.

In the present matter, the AAO finds that the applicant’s claim to U.S. citizenship in 1993 does not render him
inadmissible under section 212(a)(6)(C)(i) of the Act as he did not make this claim in order to procure a visa,
other documentation, admission into the United States or other benefit provided under the Act. The AAO
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notes counsel’s contentions on this point. See Brief in Support of Appeal, at 2-11, dated October 31, 2007.
However, the record reflects that the applicant conspired with his ex-spouse to enter into a marriage to avoid
immigration laws. Form I-130 Denial Issued to Applicant’s Former Spouse, at 3, dated March 29, 1996. As a
result of this prior misrepresentation, the applicant is inadmissible to the United States pursuant to section

212(a)(6)(C)(i) of the Act.
Section 212(a)(6)(C) of the Act provides, in pertinent part, that:

(i) Any alien who, by fraud or willfully misrepresenting a material fact, seeks to procure
(or has sought to procure or has procured) a visa, other documentation, or admission
into the United States or other benefit provided under this Act is inadmissible.

Section 212(i) of the Act provides that:

¢ The Attorney General [now the Secretary of Homeland Security (Secretary)] may, in
the discretion of the Attorney General [Secretary], waive the application of clause (i)
of subsection (a)(6)(C) in the case of an alien who is the spouse, son or daughter of a
United States citizen or of an alien lawfully admitted for permanent residence, if it is
established to the satisfaction of the Attorney General [Secretary] that the refusal of
admission to the United States of such immigrant alien would result in extreme
hardship to the citizen or lawfully resident spouse or parent of such an alien.

Counsel asserts that marriage fraud does not require a misrepresentation, there is no “fraud” in marriage
fraud, the only showing of marriage fraud was from an affidavit included with a December 13, 1994 motion
to reopen, there is no evidence that the applicant’s sole intent was to marry for a green card and he had no
opportunity to argue against the allegation. Brief in Support of Appeal, at 11-14. Counsel also asserts that
there was a lack of notice and violation of due process in this matter, the denial lacks specificity as it did not
specifically state any misrepresentations made by the applicant and untimely access to files violates the rules
of fundamental fairness. Id. at 14-15, 29.

The AAO notes that the Form I-130 decision in question lists several discrepancies between the testimony
provided by applicant and that given by his ex-spouse at their February 12, 1996 interview. The district
director also states:

At that time you [the applicant’s former spouse] stated that the marriage had been entered
into solely for the purpose of obtaining a green card for ‘ You stated that you do
not live together and that he actually lives on You live on with
your parents. You stated that you married him because he is a close family friend. The
marriage was not consummated...A thorough review of the tape made during the proceedings
confirms that you and- conspired to enter into a marriage to avoid the immigration
laws.  Form I-130 Denial Issued to Applicant’s Former Spouse, at 4.

Although counsel contends that it is not clear from the Form I-130 denial that the applicant committed fraud,
the applicant was the beneficiary of the petition. The record reflects that he misrepresented himself when he



Page 4

attempted to obtain an immigration benefit as the beneficiary of an approved I-130 and to adjust his status
based on his marriage (Form 1-485 filed by the applicant on July 5, 1995). In addition, the United States
Court of Appeals, First Circuit, upheld a Board of Immigration Appeals (BIA) decision in which the BIA
found an adjustment of status applicant to be inadmissible for having previously submitted a Form 1-485
application based on a fraudulent marriage. See Coelho v. Gonzales, 452 F.3d 104, 106 (1% Cir. 2006). The
BIA determined that the applicant’s filing of the prior Form [-485 rendered him inadmissible because it
constituted a fraudulent attempt to gain an immigration benefit. /d. at 106. In response to counsel’s notice,
due process and fairness claims, the AAO notes that the applicant has been provided an opportunity on appeal
to rebut in detail the basis on which the Form I-130 was denied. It finds, however, that the record on appeal
offers no evidence in this regard. The AAO also notes that section 212(a)}(6)(C) of the Act does not have a
time component, therefore the field office director was not estopped from finding inadmissibility based on a
marriage fraud finding from 1996.

A section 212(i) waiver of the bar to admission resulting from violation of section 212(a)(6)(C) of the Act is
dependent first upon a showing that the bar imposes extreme hardship on a U.S. citizen or lawfully resident
spouse or parent of the applicant. Once extreme hardship is established, it is but one favorable factor to be
considered in the determination of whether the Secretary should exercise discretion. See Matter of Mendez,
21 I&N Dec. 296 (BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of non-exclusive factors the
Board of Immigration Appeals deems relevant in determining whether an alien has established extreme
hardship pursuant to section 212(i) of the Act. These factors include the presence of lawful permanent
resident or United States citizen spouse or parent in this country, the qualifying relative’s family ties outside
the United States, the conditions in the country or countries to which the qualifying relative would relocate
and the extent of the qualifying relative’s ties in such countries, the financial impact of departure from this
country, and significant conditions of health, particularly when tied to an unavailability of suitable medical
care in the country to which the qualifying relative would relocate.

Therefore, an analysis under Matter of Cervantes-Gonzalez is appropriate in this case. The AAO notes that
extreme hardship to the applicant’s spouse, the only qualifying relative in the case, must be established in the
event that she relocates to Nicaragua or in the event that she remains in the United States, as there is no
requirement that she reside outside of the United States based on denial of the applicant’s waiver request.

The first part of the analysis requires the applicant to establish extreme hardship to his spouse in the event of
relocation to Nicaragua. The AAO notes that Nicaragua is currently listed as a country whose nationals are
eligible for Temporary Protected Status due to the damage done to the country from Hurricane Mitch and
subsequent storms, and the subsequent inability of Nicaraguans to handle the return of its nationals. Federal
Register, Volume 72, No. 102, pp. 29534-29535, Tuesday, May 29, 2007, Notices. As such, the AAO finds
that requiring the applicant’s lawful permanent resident spouse to relocate to Nicaragua in its current state
would constitute extreme hardship.

The applicant’s spouse states that she is not from Nicaragua, she could not find work in Nicaragua even if she
could legalize herself there, and there is a lot of animosity between Central Americans and Mexicans.
Applicant’s Spouse’s Statement, at 12, dated May 21, 2007. However, the record does not include
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substantiating evidence of the applicant’s spouse’s claim regarding her inability to find work in Nicaragua or
the animosity she asserts colors the relations of Central Americans and Mexicans. Going on record without
supporting documentation will not meet the applicant’s burden of proof in this proceeding. See Matter of
Soffici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 14 1&N Dec. 190
(Reg. Comm. 1972)).

The second part of the analysis requires the applicant to establish extreme hardship in the event that his
spouse remains in the United States. The applicant’s spouse states:

We have been together for over six (6) years...I was in an abusive relationship...it was a slow
ongoing abuse that lasted over many years. Most of it mental anguish from my ex-husband’s
cheating. [JJJJ ] would really listen to me and tried to help me with advice....He (ex-
spouse) cheated with dozens of women all the years I was with him, hit me
t00....[W]hen he was drunk, he would not hesitate to slap or punch me....He tried to rape me
before and was a chronic alcoholic like my dead beat dad...I started working at the age of 8
years old cleaning homes, doing laundry and dishes and caring for old people....I worked 10-
12 hours a day for one or two pesos a day...My father was an alcoholic that never supported
my mother and us Kkids...I could not live without him (the applicant)....My kids adore
h too...As a single mom with very little skills it would be impossible to make it in
the Bay Area with the high cost of everything....
Applicant’s Spouse’s Statement, at 1-14.

A letter from the applicant’s spouse’s first cousin also reports that the applicant’s spouse’s former husband
was an alcoholic and that she faced abuse at his hands. Letter from Applicant’s Spouse’s Cousin, dated May
8, 2007.

The record includes a psychological evaluation, conducted by a licensed psychologist, which states that the
applicant’s spouse’s former husband was an alcoholic, and emotionally and physically abusive; her parents
divorced due to her father’s use of alcohol; she has somatic symptoms including sweating, tension headache,
pain in her abdomen and chest pain; her Beck Depression Inventory was indicative of a moderate level of
depression with symptoms of weight loss, low energy and other symptoms; her Hamilton Anxiety Rating test
indicated a moderate to severe range of anxiety with insomnia, chest pain and other symptoms; and she is ata
serious risk of mental disorder due to the threat of loss of her husband. Psychological Evaluation, at 1-3,
dated May 21, 2007. The AAO notes that although the evaluation was based on a single interview with the
applicant’s spouse, the psychologist conducted the interview prior to the denial of the I-601 and based her
findings, in part, on the results of recognized tests for gauging emotional suffering. In conjunction with the
applicant’s spouse’s detailed statement of her personal history, the evaluation’s finding that the applicant’s
spouse is at serious risk of mental disorder if she is separated from the applicant is plausible.

In regard to the financial hardship claim, the applicant’s 2006 federal tax return reflects income of $61,326
and the applicant’s spouse’s 2006 federal tax return reflects income of $23,782. Applicant and Spouse’s 2006
Form 1040, dated January 18, 2007 and March 1, 2007. Counsel states that the child support initially
awarded when the applicant’s spouse divorced her ex-husband was never received by the applicant’s spouse
and the judgment has since been modified and reduced. Brief in Support of Appeal, at 16. The AAO notes
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that the judge in the applicant’s spouse’s child custody case has reduced child support payments. Order After
Hearing at 1, dated January 16, 2007. Although the record does not offer a clear understanding of the
applicant’s spouse’s financial state in the absence of the applicant, it does establish that it would be
significantly reduced. The record also indicates that the applicant assists his spouse in caring for her children,
plays an active role in their lives and serves as a strong father figure. Statements of Applicant’s Stepchildren,
undated and dated May 3, 2007.

Considering the unique background of the applicant’s spouse, the serious risk for mental disorder she faces in
the absence of the applicant, her reduced financial state and her return to the responsibilities of being a single
parent under the aforementioned circumstances, the AAO finds that the applicant’s spouse would experience
extreme hardship in the event that she remains in the United States without the applicant.

The AAO additionally finds that the applicant merits a waiver of inadmissibility as a matter of discretion. In
discretionary matters, the alien bears the burden of proving eligibility in terms of equities in the United States
which are not outweighed by adverse factors. See Matter of T-S-Y-, 7 1&N Dec. 582 (BIA 1957).

In evaluating whether section 212(h)(1)(B) relief is warranted in the exercise of discretion,
the factors adverse to the alien include the nature and underlying circumstances of the
exclusion ground at issue, the presence of additional significant violations of this country’s
immigration laws, the existence of a criminal record, and if so, its nature and seriousness, and
the presence of other evidence indicative of the alien’s bad character or undesirability as a
permanent resident of this country. The favorable considerations include family ties in the
United States, residence of long duration in this country (particularly where alien began
residency at a young age), evidence of hardship to the alien and his family if he is excluded
and deported, service in this country’s Armed Forces, a history of stable employment, the
existence of property or business ties, evidence of value or service in the community,
evidence of genuine rehabilitation if a criminal record exists, and other evidence attesting to
the alien’s good character (e.g., affidavits from family, friends and responsible community
representatives).

See Matter of Mendez-Moralez, 21 1&N Dec. 296, 301 (BIA 1996). The AAO must then, “[Blalance the
adverse factors evidencing an alien’s undesirability as a permanent resident with the social and humane
considerations presented on the alien’s behalf to determine whether the grant of relief in the exercise of
discretion appears to be in the best interests of the country. “ Id. at 300. (Citations omitted).

The adverse factors include the applicant’s misrepresentations, his entry without inspection, his prior
deportation, dueling and driving without a license convictions, and failure to depart the United States." The
AAO notes that the applicant is a section 202 NACARA applicant.

' The AAO notes that the applicant was convicted of dueling under former section 225 of the California Penal Code.
Based on the language of former section 225, the AAO concludes that the applicant’s conviction for dueling is not a
crime involving moral turpitude, which would bar the applicant’s admission under section 212(a)(2)(A)(i)(I) of the Act.
However, were that the case, the relevant waiver under section 212(h) of the Act imposes the same extreme hardship
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The favorable factors include the applicant’s lawful permanent resident spouse and two U.S. citizen
step-children, extreme hardship to his spouse, his rehabilitation as evidenced by the absence of a criminal
record during the past ten years, and letters relating to his good character.

The AAO finds that the misrepresentation of the applicant is serious in nature and cannot be condoned.
Nevertheless, the AAO concludes that, taken together, the favorable factors in the present case outweigh the
adverse factors, such that a favorable exercise of discretion is warranted. Accordingly, the appeal will be
sustained.

ORDER: The appeal is sustained.

standard as section 212(i) of the Act, and the applicant has been found to have established extreme hardship to his
spouse.



