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This is the decision in your case. All documents have been returned to the office that originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to recomsider, as required under 8 C.F.R. §
103.5@)(1)().

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a
motion must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion seeks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Bureau of
Citizenship and Immigration Services (Bureau) where it is demonstrated that the delay was reasonable and beyond the
control of the applicant or petitioner. 7d.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under
8 C.F.R. §103.7.
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DISCUSSION: The application in this matter was denied by the
Officer in Charge, Copenhagen, Denmark, and a subsequent appeal was
dismissed by the Administrative Appeales Office (AAO). The matter is
now before the AAO on motion. The motion will be dismissed.

The applicant is a native and citizen of Sweden who was found by a
consular officer to be inadmissible to the United States under
section 212 (a) (2) (A) (1) (I) of the Immigration and Nationality Act
(the Act), 8 U.S.C. § 1182(a)(2)(A)(i)(I), for having been
convicted of a crime involving moral turpitude; and under section
212 (a) (6) (C) (1) of the Act, 8 U.S.C. § 1182 (a) (6) (C) (1), for having
procured admission into the United States by fraud or willful
misrepresentation. The applicant is married to a United States
citizen and is the beneficiary of an approved petition for alien
relative. He seeks the above waiver in order to travel to the
United States to reside with his spouse.

The district director concluded that the applicant had failed to
establish that extreme hardship would be imposed on a qualifying
relative and denied the application accordingly. The AAQO affirmed
that decision on appeal.

8 C.F.R. § 103.5(a) (1) (i) states, in pertinent part, that "[alny
motion to reconsider ... . must be filed within 30 days of the
decision that the motion seeks to reconsider . . . .n In the
instant case, the decision of the AAO to dismiss the applicant’s
appeal was dated December 13, 2001. The applicant’s motion is dated
May 20, 2002, more than five months after the AAO’s decision was
issued.

8 C.F.R. § 103.5(a) (2) states, in pertinent part: "A motion to
reopen must state the new facts to be provided in the reopened
proceeding and be supported by affidavits or other documentary
evidence." Based on the plain meaning of "new," a new fact is found
to be evidence that was not available and could not have been
discovered or presented in the previous proceeding.!

Motions for the reopening of immigration proceedings are disfavored
for the same reasons as are petitions for rehearing and motions for
a new trial on the basis of newly discovered evidence. INS v.
Doherty, 502 U.S. 314, 323 (1992). A party seeking to reopen a
proceeding bears a "heavy burden." INS v. Abudu, 485 U.S. 94, 107-
108 (1988).

With the current motion, the applicant has not met that burden.
Therefore, the motion to reopen will be dismissed.

' The word "new" is defined as "1. having existed or been
made for only a short time . . . 3. Just discovered, found, or
learned <new evidence> . . . ." WEBSTER’S II NEW RIVERSIDE UNTIVERSITY
DICTIONARY 792 (1984) (emphagisg in original).



Furthermore, 8 C.F.R. § 103.5(a) (2) states, in pertinent part:

A motion to reconsider must state the reasons for
reconsideration and be supported by any pertinent
precedent decisions to establish that the decision was
based on an incorrect eapplication of law or Service
policy. A motion to reconsider a decigion on an
application or petition must, when filed, also establish
that the decision was incorrect based on the evidence of
record at the time of the initial decision.

The applicant’s motion includes a reference to Matter of Da Silva,
17 I&N Dec. 288 (Comm. 1979) regarding the use of an alien’s
initial fraud as an adverse factor in the exercise of discretion.
However, Matter of Da Silva has been substantially overruled by the
BIA and is not germane to the applicant’s case. The applicant was
found to be statutorily ineligible for relief based on his failure
to establish extreme hardship to a gqualifying relative. Therefore,
a discretionary consideration of the favorable and unfavorable
factors present in his case would serve no purpose. In addition,
the applicant’s motion doeg not establish that the decision was
incorrect based on the evidence of record at the time of the
initial decision.

Assuming, arguendo, that the applicant intended to file a motion to
reconsider, the motion will be dismigsed.

Finally, it is noted that there is no evidence contained in the
record that the applicant paid the required fee in connection with
the filing of his motion.

8 C.F.R. § 103.5(a) (4) states that "[a] motion that does not meet
applicable requirements shall be dismissed.™ Accordingly, the
motion will be dismissed, the proceedings will not be reopened, and
the previous decisions of the director and the AAO will not be
disturbed.

ORDER: The motion is dismisgsed.



