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DISCUSSION: The application was denied by the Director, Vermont
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be sustained, and the
matter will be remanded to the director to request a section 212{e)
waiver recommendation from the Director, Waiver Review Division,
U.S. 8tate Department Viga Office (WRD).

The applicant is a native and citizen of Pakistan who lg subject to
the two-year foreign regidency requirement of section 212 (e) of the
Immigration and Nationality Act (the Act), 8 U.S.C. § 1182(e). The
applicant wag admitted to the United States as a nonimmigrant
exchange visitor on April &, 1998, to participate in graduate
medicael education. The applicant seeks the above walver after
alleging that his departure from the United States would impose
exceptional hardship on hig U.S. citizen child, who was born in
November 2000.

In his decision the director noted that the applicant and his
spouse are both landed immigrants in Canada, and that the child
could vreceive the same treatment there. The director then
determined that the record failed to establish that the applicant’s
departure from the United States would impose exceptional hardship
upon hig U.S. citizen child and denied the application accordingly.

On appeal, counsel states that 1t ig his understanding of the
regulations at 8 C.F.R. § 212.7(c) (2) that the applicant can only
fulfull his two-vyear forelgn regldency reguirement in Pakistan, not
in Canada. Coungel reguests that the Service issue a formal
decigion allowing the applicant to fulfill his two-vear residency
regquirenent in Canada in lieu of Pakistan.

The statute at section 212{e} of the Act provides that fulfillment
of the residency reguirement be in the alien’s country of
nationality or lagt regidence. In the present case, the applicant’s
nationality and last residence are both Pakistan. Therefore, the

applicant must return to Pakistan in order to fulfill that
cbhligation,

On appeal, counsel states that the applicant’s child has been
diagnosed with phenviketonuria (PKU)}, which is & rare metabeolic
digease that regults 1n gevere mental retavrdation and other
neurclogical problemg 1f not treated properly. Management of this
disease includes a gpecial dist, weekly blood tests, bi-weekly
hospital visits until age 13, and monthly hogpital visits for one's
entire life.

Section 21
section 10
admisgion-

2{e} of the Act provides that no pergon admitted under
i(a) (15) (J} of the Act or acguiring such status after

{(i1i) who came to the United States or acguired such
status in order to receive graduate medical education or
training, shall be eligible teo apply for an immigrant
viga, or for permanent resgidence, or for a nonimmigrant



viga under section 101 {a) {15) (H) or section 101 {(a) (15) (L}
until it is established that such person has resided and
heen physically presgent in the country ¢f hisg nationality
or his last residence for an aggregate of at least two
vears following departure from the United States:

Provided, That upon the favorable recommendation of the
Director, .. .purguant to the request of...the Commisgsioner
‘of Immigration and Naturalization after he has determined
that departure from the United States would impose
exceptional hardship upon the alien’s spouse or child (if
guch spouse or child ig a citizen of the United States or
& lawfully resident alien),.

Matter of Mansour, 11 I&N Dec. 306 (D.D. 1%65), held that even
though it 1g established that the requigite hardship weuld occur
abroad, it must also be shown that the spouse would suffer as the
ragult of having to remain 1in the United States. Temporary
geparation, even though abnormal, is a problem many families face
in life and does not represent excepticnal hardship as contemplated
by section 2izZ{e) of the Act. Matter of Bridges, 11 I&N Dec. 506
(D.D. 1265).

adjudication of a given application for a waiver of the foreign
regidence requirement is divided intc two segments. Consideration
must be given to the effects of the reguirement if the gqualifying
gpouse and/or child were to accompany the applicant abroad for the
stipulated two-year term. Congideration must separately be given to
the effects of the reqgquirement should the party or parties choose
to remain in the United S8tates while the applicant 1s abroad.

An applicant must establigh that exceptional hardship would be
imposed on a citizen or lawful permanent regident spouse or c¢hild
by the foreign regidence reguirement in both circumstances and not
merely in one or the other. Hardship to the applicant is not a
congideration in this matter.

The record ceontains specific documentation which reflects that the
applicant’s child has medical problems, present and potential,
which go beyond the normal and for which treatment ig not available
in Pakigtan. It 1s concluded that the record now contains
gufficient evidence of hardghip which rises to the level of
exceptional as envigioned by Congress.

In this proceeding, it is the applicant alone who bears the full
burden of proving his or her eligibility. Section 291 of the Act,
B U.8.C. § 1361. In thig case, the burden of proof has been met,
and the appeal will be sustained.

It must be noted that a waiver under section 212(&) of the Act may
not ke approved without the favorable recommendation of the WRD.
Accordingly, this matter will be remanded to the acting district
director to file a Reguest For WRD Recommendation Section 212({e)
Waiver (Form I-613) together with the waiver application in this



case (Form T-612). If the WRD recommends that the application be
approved, the application must be approved. On the other hand, if
the WRD recommends that the application not be approved, then the
application must be re-denied without appeal.

ORDER: The appeal ig sustained. The director’s decision is
withdrawn. The record of proceeding is remanded to
the director for action consistent with the
foregoing.



