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IPISTRIICTIONS 

This is the decrsion In your case. All documents have been reamed to the ofEce ahat originally decided your case. Any 
furher inquiry muse be made to h a t  office. 

If you believe the Isw was mappropriately applied or the analysis used in reaching h e  decision was inconsisient with the 
informalion provided or wich precedent decisions. you may file a motion to reconsider. Such a rncnrion must stare the 
reasons for recansideradon and be sapported by any pertinent precedent decisions. Any motion to reconsider must be filed 
wirhin 30 days of The decision [hat rhe motion s e e b  to reconsider. as required under 8 C.F R. IO3.5(a)(i)(i). 

I f  you have new or additional information that you wish to have considered. you may file z: motion ro reopen. Such a 
motion must srare $he new facts to be proved at the reopened proceeding and be suppor~ed by aff~.e;daviks or other 
docamentary evidence. Any nnlotionr to raopen must 'Cac filed within 38 days of the decision &at the motion seeks to reopen, 
except that hilure to file kreLbr-e this period expires may be cxcuscd in &e discretion of the Service where ir is 
demonstrated that the delay was reasoaabie and beyond the coacroh of rhe applicant or petitioner. u. 
Any mo:ion must be eIIed with the office that originally decided your case along with a fee of $1 ID as required under 8 
C.F.R. 103.7. 
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Robert P 
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DISCUSSION: T h e  application was denied by the Director, Vermont 
Service Center, and is now before the Associate Ccmmissiocer for 
Exaxinations on appeal. The appeal will be sustained, and the 
matter will be remanded to the director to request a secEicn 212 (el 
wafver recommendatio2 from the Director, Waiver Review Division, 
U.S. State Department Visa Office ( W R D ) .  

The a~pltcant is a native and citizen of Pakistan who is subject to 
the twc-year foreign residency req~irernent of section 212 (e) of the 
Imnnigraticn and n ' a t iona l i t y  Act (the Act), 8 U . S . C .  S 1162(e). The 
applicant was admitted. to the United States as a ncn imig ranz  
exchazage visitor 02 April 6, 1998, to participate in gradgate 
medical educatior,. The applicant seeks the above waiver after 
alleging t h a t  his departure from the United States would impose 
exceptional hardship on his U.S, citizen child, who was born in 
November 2 0 0 0 .  

I- h ~ s  decision ehe director noted that ehe applicant and hi_s 
spodse are both Landed imnigrants In Canada, and that the chi16 
cocld receive ehe sane t r e a ~ m e n t  there. The director then 
de~errniried. that the record faile@ eo establrsh t 3 a t  the applicant's 
departure from the United States would i m p o s e  exceptional hardship 
rjpozl his U.S. citizen child and denied the applicakion accordingly. 

Dn appeal, counsel states that i t i s  his uncieratanding of .",he 
regulations at 8 C,F.R, S 2 1 2 . 7 ( ~ ) ( 2 )  chat the applicant can only 
fulfuli 5is two-year forefgn residency zequirernent in Pakistan, not 
in Canada, Counsel requests that the Service issue a formal 
decision allowing the applicant to fulfill his two-year residency 
requirement in Canada in lieu of Pakistan. 

The statute at section 2 1 2 ( e )  of t h e  Act provides that fulfillment 
of the residency requirement  be in the alien's country of 
nat ior_al i ty  or last residence. In the present case, the applicant's 
nationality and lask resieence are both Pakistan. Therefore, the 
applFcant must return to Pakistan in crder to fulfill that 
obligation. 

On appeal, counsel. states that the applicant's ckild has been 
diagnosec with phenyiketonuria ( which is z. rase metabolic 
disease that results in severe mental retardation and other 
neurological problems if not treated properly. Management of this 
disease includes a special diet, weekly blood tests, bi-weekly 
hospital visits ~nt41 age 13, and monthly hospital visits for oxe8s 
entire life, 

Section 212 jej of che Act provides t h a t  no person admitted under 
secr;i.cn 101 (a) (15) (J) of t h e  Act or acquiring such status aEter 

( i l l)  who came Lo the t'niteci States or acquire6 such 
seatus in order to receive graduate reciical educatioc or 
traicing, shall be eligible to apply for an i m m i g r a s l t  
visa, or for permanent residence, cs for a n~ninmigract 



visa under s e c ~ i o ~  l D l ( a )  115) (H) or section 101 (a) (15) (L) 
until it is established that such person has resided and 
been physica l ly  present In the cozntry cf his nationality 
or hFs bast residence Ecr an aggregate of at lease r w o  
years following depar~ure from the United Sta tes :  

ProviiieB, That upon the favorable recommenda~ian of the 
Director, ...p ursuant to the request of . . .  the Commissioner 
ot I~.migra"Lon and Naturalization after he has determined 
that departure from the United States would impose 
excepEionai hardship upon ehe alien's sgouse or child (if 
such spouse or child is a citizen of the United States or 
a lawfully resident alien), . . . .  

Marster of Ma~sorir, il I & N  Dec, 3 0 6  (D.D. 1965), held that even 
thouqk it is established that the requisite hardship wcuid occur 
abroad, it must also be shown that che spouse would suffer as the 
xesuLt of having to renain in the United States. Temporary 
separztion, even though abnormal, i s  a problem many families face 
in life and does not represent exceptional hardship as contemplated 
by section 212jej of the Act. Matter of Eiridqes, I1 I&N Dec, 5 3 6  
(3.D. 1965). 

Adjudication of a given application for a waiver of the foreign 
residence req~i rernent  is divided ineo  two segments. Consideration 
nust be given to the effects of the requirement if the qualifying 
spouse and/or child were to accompany the applicant abroad for the 
stipulated two-year terri.. Coonaideration must separa te ly  be given to 
the effects of the requirement should the party or parties choose 
to remain in the United States while the applicant is abroad. 

An applicant nust establish that exceptional harrjship would be 
imposed on a citizen or lawful permacent resident spouse or c h i l d  
by che fore ign  residence requirement in both eirccmstances and not 
merely in one or the other. Hardship to the applicant 4s not a 
consideration in this matter. 

The record c c n t a i r s  specific documentation which reflects that the 
applicant" sch5lti has medical problens, present and p o t e n t i a l ,  
which go beyond the normal and f o r  which treatment is not available 
in ~akistan. It is concluded that the record now contains 
s u f f i c i e n t  evidence of hardship which rises to the level of 
exceptional as envisioned by Cong, ress. 

In  t h i s  proceeaiq, it is the applicant alone who bears the full 
b~drden of proving his or her eligibility, Section 291 of t h e  A c t ,  
8 U.S.C. 5 1361. In this case, the burden of proof has been met, 
and t h e  appeal will be sustained. 

It must be noeed that a waiver under s e c t i o n  212 i e )  of the Ace may 
not be apprcved without the favorable recofli~~endation of the WRD. 
Accordingly, t h i s  matter w i l l  be remanded to the acting district 
director to file a Request For WRD Recomnendation Section 212 (e) 
Waiver (Fcrm 1-613) together with the waiver application in t h i s  
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case (Form I - 6 1 2 )  . 12 the W2D recommends that the a p p l i c a t i o z  be 
approved, t he  application m i a t  be approved. On the o t h e r  hand, if 
t h e  WRD reco~,v!ends Chat t h e  a p p l i c a t i o n  not be approved, then t h e  
a p p l i c a t l o ~  must be re-dented without appea l .  

ORDER: The appeal is sustained. ?he d i rec to r "  decision i s  
withdrawn. The record of proceeding is renanded tc 
t he  d i r e c t o r  f o r  action consistent witk  he 
foregoing.  


