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DISCUSSION: The waiver application was denied by the Acting District Director, San Francisco, California. 
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed 
and the application declared moot. 

The applicant is a native and citizen of Cameroon who was found to be inadmissible to the United States 
pursuant to section 212(a)(9)(B)(i)(I) of the Immigration and Nationality Act (the Act), 8 U.S.C. 
8 1 182(a)(9)(B)(i)(I), for having been unlawfully present in the United States for a period of more than 180 
days but less than one year and seeking readmission within three years of his last departure from the United 
States. The applicant is married to a citizen of the United States and seeks a waiver of inadmissibility in order 
to reside in the United States with his wife and her children. 

The acting district director found that based on the evidence in tl-ie record, the applicant had failed to establish 
extreme hardship to his U.S. citizen spouse. The application was denied accordingly. Decision of the Acting 
District Director, dated August 12, 2003. On appeal, the applicant asserts that his spouse would suffer 
financial hardship and difficulties complying with her childcare responsibilities if he is removed from the 
United States. Form I-290B attachment, dated September 15, 2003. In support of these assertions, the 
applicant submits a statement by his spouse, dated September 10, 2003, copies of birth certificates, payroll 
records, and an electric bill, and household budget notes. The entire record was reviewed and considered in 
rendering a decision on the appeal. 

Section 212(a)(9)(B) of the Act provides, in pertinent part: 

(B) Aliens Unlawfully Present.- 

(i) In general. - Any alien (other than an alien l a h l l y  admitted for permanent 
residence) who- 

(I) was unlawfully present in the United States for a 
period of more than 180 days but less than 1 year, 
voluntarily departed the United States . . . prior to the 
commencement of proceedings under section 
235(b)(1) or section 240, and again seeks admission 
within 3 years of the date of such alien's departure or 
removal . . . is inadmissible. 

(v) Waiver. - The Attorney General [now the Secretary of Homeland Security 
(Secretary)] has sole hscretion to waive clause (i) in the case of an immigrant who 
is the spouse or son or daughter of a United States citizen or of an alien lawfully 
admitted for permanent residence, if it is established to the satisfaction of the 
Attorney General [Secretad that the refusal of admission to such immigrant alien 
would result in extreme hardship to the citizen or lawhlly resident spouse or parent 
of such alien. 



In the present application, the record indicates that the applicant entered the United States with a student visa 
November 28, 1994 with authorization to remain in the country for duration of status. The record contains 
documentation showing that the applicant attended college through the end of the fall term of 1998, which 
would have been until approximately January 1999. There is no evidence that the applicant continued his 
studies after the end of the fall term of 1998; thus, it appears that he was no longer in student status beginning 
in approximately January 1999. On May 4, 2000, the applicant filed an Application to Register Permanent 
Residence or Adjust Status (Form I-485), as the husband of a U.S. citizen. The proper filing of an affirmative 
application for adjustment of status has been designated by the Attorney General [Secretary] as an authorized 
period of stay for purposes of determining bars to admission under section 212 (a)(9)(B)(i)(I) and (II) of the 
Act. See Memorandum by Johnny N. Williams, Executive Associate Commissioner, Office of Field 
Operations dated June 12, 2002. On September 1,2000, the applicant was issued Authorization for Parole of 
an Alien into the United States (Form 1-512) and subsequently used the advance parole authorization to depart 
and reenter the United States. The acting director found that the applicant was inadmissible to the United 
States under section 212(a)(9)(B)(I) for being unlawfully present in the United states for a period greater than 
180 days but less than one year. 

The AAO notes that for persons who were admitted for duration of status, the tabulation of unlawful presence 
does not begin when the applicant is presumed to have fallen out of status, but rather when Citizenship and 
Immigration Services (CIS) or an immigration judge discovers the status violation. The CIS Adjudicator's 
Field Manual (AFM) states, in pertinent part: 

An alien who remains in the United States beyond the period of stay authorized by 
the Attorney General [Secretary] is unlawfully present and becomes subject to the 3- 
or 10-year bars to admission under section 212(a)(9)(B)(i)(I) and (II) of the Act. 
Under current Service [CIS] policy, unlawful presence is counted in the following 
manner for nonirnrnigrants. 

B. Nonimmim-ants Admitted Duration of Status @IS). Nonimmigrants admitted to 
the United States for DIS begin accruing unlawful presence on the date the Service 
[CIS] finds a status violation while adjudicating a request for another immigration 
benefit, or on the date an immigration judge finds a status violation in the course of 
proceedings.. . 

See Memorandum by Michael A. Pearson, Executive Associate Commissioner, Office of Field Operations 
dated March 3, 2000. The AAO finds that the applicant's status violation was not determined prior to his 
application to adjust status and therefore, the applicant did not accrue unlawful presence. 

Because the grounds for inadmissibility set forth in the acting director's decision are determined to be in 
error, the applicant has not been determined to be inadmissible under the Act. The applicant's appeal will be 
dismissed and his waiver of inadmissibility application will be declared moot. 



ORDER. The appeal is dismissed. The waiver application is moot, as the applicant has not been determined 
to be inadmissible. 


