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DISCUSSION: The waiver application was denied by the District Director, Phoenix. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The record reflects that the applicant is a native and citizen of Mexico. The applicant was found inadmissible
to the United States pursuant to section 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act (INA, the
Act), 8 U.S.C. § 1182(a)}(9)(B)()II). The record reflects that the applicant is married to a U.S. citizen, has
two U.S. citizen children, two U.S. citizen sisters, two U.S. citizen nieces, and one U.S. citizen brother.

The district director found that the applicant had failed to establish extreme hardship to her U.S. citizen
spouse. The application was denied accordingly.

On appeal, counsel contends that the district director abused discretion in denying the waiver. In support of
the appeal, counsel submits a brief. The entire record was reviewed and considered in rendering a decision on
the appeal.

Section 212(a)(9)(B)(v) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present—

(1) In general—Any alien (other than an alien lawfully admitted for
permanent residence) who—

(II) has been unlawfully present in the United States for one year
or more, and who again seeks admission within 10 years of the
date of such alien’s departure or removal from the United States,
is inadmissible.

(v) Waiver—The Attorney General [now Secretary of Homeland
Security (Secretary)] has sole discretion to waive clause (1) in the case of
an immigrant who is the spouse or son or daughter of a U.S. citizen or of
an alien lawfully admitted for permanent residence, if it is established to
the satisfaction of the [Secretary] that the refusal of admission to such
immigrant would result in extreme hardship to the citizen or lawfully
resident spouse or parent of such alien.

8 U.S.C. § 1182(a)(9)(B).

In the present application, the record indicates that the applicant entered the United States without inspection
and remained unlawfully from July 1994 until after March 9, 1999. On October 13, 1998, the applicant filed
an Application to Register Permanent Residence or Adjust Status (Form 1-485). On March 9, 1999, the
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applicant was issued Authorization for Parole of an Alien into the United States (Form I-512) and
subsequently used the advance parole authorization to depart and reenter the United States.

The proper filing of an affirmative application for adjustment of status has been designated as an authorized
period of stay for purposes of determining bars to admission under section 212(a)(9)B)()I) and (II) of the
Act. See Memorandum of Johnny N. Williams, Executive Associate Commissioner, Office of Field Operations
(June 12, 2002). The accrual of unlawful presence for purposes of inadmissibility determinations under
section 212(a)(9)(B)(i)(II) of the Act begins no earlier than the effective date of this amended section, April 1,
1997. Therefore, the applicant accrued unlawful presence from April 1, 1997, until October 13, 1998, the
date the Form [-485 was properly filed, or an approximate period of one year and six months. In applying to
adjust her status to that of lawful permanent resident (LPR), the applicant is seeking admission within 10
years of her 1999 departure from the United States. The applicant is, therefore, inadmissible to the United
States under section 212(a)(9)(B)(II) of the Act for being unlawfully present in the United States for a period
of more than one year and seeking admission within 10 years of her departure.

A section 212(a)(9)B)(v) waiver of the bar to admission resulting from section 212(a)(9)(B)(i)(II) of the Act
is dependent first upon a showing that the bar imposes an extreme hardship to the U.S. citizen or lawfully
resident spouse or parent of the applicant. Hardship to the alien herself is not a permissible consideration
under the statute. The only qualifying relative under the statute in this case is the applicant’s spouse.

The concept of extreme hardship to a qualifying relative “is not . . . fixed and inflexible,” and whether
extreme hardship has been established is determined based on an examination of the facts of each individual
case. Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of Cervantes-Gonzalez,
the Board of Immigration Appeals set forth a list of non-exclusive factors relevant to determining whether an
alien has established extreme hardship to a qualifying relative. These factors include, with respect to the
qualifying relative, the presence of family ties to U.S. citizens or lawful permanent residents in the United
States, family ties outside the United States, country conditions where the qualifying relative would relocate
and family ties in that country, the financial impact of departure, and significant health conditions,
particularly where there is diminished availability of medical care in the country to which the qualifying
relative would relocate. /d. at 566. The BIA has held:

Relevant factors, though not extreme in themselves, must be considered in the
aggregate in determining whether extreme hardship exists. In each case, the trier
of fact must consider the entire range of factors concerning hardship in their
totality and determine whether the combination of hardships takes the case
beyond those hardships ordinarily associated with deportation. Matter of O-J-0-,
2] I&N Dec. 381, 383 (BIA 1996). (Citations omitted).

Once extreme hardship is established, it is but one favorable factor to be considered in the determination of
whether the Secretary should exercise discretion. See Matter of Mendez, 21 I&N Dec. 296 (BIA 1996).

Counsel contends that the applicant establishes extreme hardship to her U.S. citizen spouse based primarily
on financial and emotional factors. With respect to the emotional loss the family faces, counsel points out
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that the separation of the applicant from her children will inherently cause extreme emotional hardship to the
applicant’s husband. As to financial matters, counsel asserts that the family would be financially unable to
support two households if the family is separated, and would be unable to obtain sufficiently lucrative
employment or employment in the chosen profession of the applicant’s spouse if the entire family relocates to
Mexico to avoid separation. Counsel states that country conditions in Mexico preclude the family from
attaining the same standard of living there in terms of education, employment, and quality of life. Finally,
counsel notes that the applicant’s asthma may be aggravated by the stress involved in relocating to Mexico.
No medical documentation is in the record to support the contention that the applicant’s asthma threatens her
health to the extent that it would cause her spouse extreme hardship.

The record, reviewed in its entirety and in light of the Cervantes-Gonzalez factors, cited above, does not
support a finding that the applicant’s spouse faces extreme hardship if he remains in the United States and the
applicant is refused admission, or if he relocates to Mexico to avoid separation. Rather, the record
demonstrates that he will face no greater hardship than the unfortunate, but expected, disruptions,
inconveniences, and difficulties arising whenever a spouse is removed from the United States. Congress
provided for a waiver of inadmissibility, but under limited circumstances. In limiting the availability of the
waiver to cases of “extreme hardship,” Congress did not intend that a waiver be granted in every case where a
qualifying relationship exists. U.S. court decisions have repeatedly held that the common results of removal
are insufficient to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9™ Cir. 1991), Perez v.
INS, 96 F.3d 390 (9" Cir. 1996); Matter of Pilch, 21 I&N Dec. 627 (BIA 1996) (holding that emotional
hardship caused by severing family and community ties is a common result of deportation and does not
constitute extreme hardship); Matter of Shaughnessy, 12 I&N Dec. 810 (BIA 1968) (holding that separation
of family members and financial difficulties alone do not establish extreme hardship). “[Olnly in cases of
great actual or prospective injury . . . will the bar be removed.” Matter of Ngai, 19 1&N Dec. 245, 246 (BIA
1984).

Further, financial difficulties alone are generally insufficient to establish extreme hardship. See INS v. Jong
Ha Wang, 450 U.S. 139 (1981) (upholding BIA finding that economic detriment alone is insufficient to
establish extreme hardship). The Ninth Circuit has held, “[d]ifficulty in finding employment or inability to
find employment in one's trade or profession is also mere detriment, relevant to a claim of hardship but not
sufficient to require relief. . . . Economic loss often accompanies deportation. Even a significant reduction in
standard of living is not, by itself, a basis for relief.” Santana-Figueroa v. INS, 644 F.2d 1354, 1356, 1358
(9th Cir. 1981) (citations omitted). In Santana, the Ninth Circuit remanded the case to the Board of
Immigration Appeals (BIA) where there was evidence that the elderly and disabled applicant would be
“deprived of the means to survive, or condemned to exist in life-threatening squalor.” Id. “[E]vidence of
hardship from inability to find any employment includes the petitioner's age, lack of skill, lack of education,
and testimony about conditions in Mexico, as well as his alleged infirmity . . .. Id. The circumstances in this
case do not lead to a finding that the applicant and her family would be completely deprived of means to
survive in the United States or Mexico, only that their standard of living could be reduced.

The AAO therefore finds that the applicant failed to establish extreme hardship to her U.S. citizen spouse as
required under INA § 212(a)(9)(B)(v), 8 U.S.C. § 1186(a)9)B)(v).
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In proceedings for application for waiver of grounds of inadmissibility under section 212(a)(9)(B)(v) of the
Act, the burden of proving eligibility rests with the applicant. INA § 291, 8 U.S.C. § 1361. Here, the
applicant has not met that burden. Accordingly, the appeal will be dismissed.

ORDER: The appeal is dismissed.



