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CPN Hf.,HAT f. OF AVPl,lC.%NP: 

,- . I his i s  rhr r':ccrsir.xz of the Adminisirative itpi_leals Offjce in your case. RI1 documents lsave bern retimed to 
the vftice that originally decided yolx case. .Any filrther i n q u i : ~  must he made ro illat office. 



DISCr'SSICJ.K: waiver application was denied by the Director, Xebnaska Service Center; and is now 
before ihe tZhO orr a r~:otion io reco~nsides. 'T'he nliotiotl will be granted and :he previous decision of the A.AO 
wiII he xvitbcirau,rn and the application is apprcpved. 

'~.h.- 6. record i-etlects that the applicant is a ci t i~en of Russia who is wihject to the two-year fGreign residence 

requi:-ement under sec~ion 1121e) of :he &mmlgratioi:. a i d  Naticsnality Act (the Act), 8 U.S.C. lj I i82(e). 'T'he 
applicarrt was admitted to the United States as a J I nonimmigrani exchange visitor on August 20, E 993. The 
applicant married a 1J.S. citizen orr iXpr41 8: 2i)i:bi. She presently seeks a waiver of the two-year foreign 
residerice sequirer~cnt based or: exceptional I-rardship to her spouse. 

The director deternlined that the appiica~t fsiled icz estabijsh ha- qcjuse svould suffer exceptional l~ardship. 
'T'he zpplication was denied accordingly. See DCL'IS~O?~ iy''ljw LIifi:clo~, dated May 13. 2004. 'She decision of' 

..,- 
ihe district director ivas a:r~rnled nil appeal by the AAO. Deci~io!: qf'rize A,40, dated Mzch  10.2005. 

Orr niotic:~n, counsel states that she -is submitting evidence that establishes that a hardship waiver is warranted. 
:?llotio:r,lifbr Recnnsid~rafinn, da~ed April 1 1. 2005. 

In srippilrt or" tlle mi?iii?n, counsel has stivrnitted a 1le.w psyi:hological evaluation. a declaration from the 
applicairt's spouse, a p:::jisxian's letter and the appl;canrts spouse's 2004 I-2deral tax return. The record also 
includes previously submitted documents such as an affidavit &nm the applicant. affidavits and medical 
records f i r  the app!ica~-ct's spouse's parents, I-inancial records, letters of' support ;ind two psychological 
evaiuatii?ns 01--the applicant's spouse. The enlir-e record was considered in rendering this decision. 

Section 2 12(e) ol'the Act btates ii-i pcrtlnent pan tl:at: 

(e) No persol1 sdrnitted under section l0l (a)(] 5)C.l) or acquiring such status after admission 

(i) wkiose pafiicipation ill the program far which he came to the Ui~iied States was 
finaiiced in x~hole or in part, directly or iridiiectiy, by an agency of the Gove~-i-crnei-tt 
of the United States or by tlx government of ti:e country of his naiionaiity or his last 
residence,, 

(ii) ivho ai the time of admitssicsn or ;icyuisitioi~ s f  stanis under section i 0 7  (a')(] 5 j(3 j 
was a national or resident of a country which the Director of the IJnited States 
tnformation Agency jnoiv, Waiver Review Division, WM>] purslrai:t to regulatio:-rs 
prescribed by biz:, had i l~s ig~a ted  as cieai-!y requiring the services of persons engaged 
in the :kid of specialized knnoivledge or skill in which the alien was engaged, or 

(iii) who canle ti? the Onited States or acquired SLLGSI slatus in order to receive graifunte 
~nedical education or :raining. shall he eligible to apply for an imrrligrant visa. or for 
pem.arlent residence, or for a ~-ti:ln!rnmipant. visa undel- section 1 O l  (a)( 15 ) ( $ I )  or 
section IOl(a)(lSj(l,j  until i: is establistled that such pci-srri-L has resided and been 
pl:yslcalJy present in the country of his nationaliry or his Iast residence f i r  an 
aggregate of' a ieast two years ibilowing depxture from the United States: Provided, 
Thai ~ipon ihe t'a%~.orable recon:n?endr*iion of the Director, pursuant to the request of at1 
rnterested 1,hitec.i Slates Governn:ent agency (or. in the case of an alien described in 



clause (iiii. pursuant to lIre request of a State Deparhnerlz of P~tbiic I-IealtI~, or its 
equivalent), or nf the C.~ons~issioner of Imrnrw~tion 3rd Natura!izatic?is [now Director, 
C.:iiizenship m d  1rnmigs;rtiorr Services, CIS] alter he has deteri-aii:ed that depari:?re 
from the United States avould iinpose exceptional hardship upon the al-ieil's spouse or 
child (if such spouse or child is a citixetr of'thc ljrrited States or a lmvfiblly resident 
alien), or that the aliei: cannot rctrrm to the cormby of 1Ushafioilalits ox last residence 
because he would be si;lqject to persecution on acccsunt of race, religion, or political 
opinion, :he Attorney General [now the Secretary. Hon~eianii Security, "Secreta!y5-1 
n:as waive the requirement of such two-year foreigir residerrce abroad in the case of 
atry alien vvrl:ose adnrissicsn to the Urtited Stares is four-id by the Attorney Generai 
[Secretary1 tc? be in the public interest except ihat in the case of a waiver requested isy 
a State Department o f  Pr~biic Healti:. or its equivaIem?t, or in the case of a waiver 
reqi~esrerl by ars interested United Slates governnlerrt agency on behalf' of an alien 
described i1-i clause (iij). the waiver s!:ail be subject to the requiremea~ts of section 
214(1;): And provided i'urther, Th;it, except in tile case of' an alien described in c l a u s ~  
{i-ii), tile Aitrjrney Gerzeral [Secretary] may. upon the favorable recommendation of the 
Director, waive such two-year fix-eigil resider-rce r-ec~riirement i!: any case in which the 
fijreign country of the alien's nationality or last residence fins fiirnished the Director zi 

statement irr writing that it has no c3i:!jer,tion to such waiver in the case of such aliers. 

In !Vf~ric?. (tf lif~,r:w?rr. 11 6&N Dec. 306 (BIR 1965). the Hoard of Tnsrnigation Appeals stated that, 
'"J'her-efcire, tt ns:rst fi!-st be determined whether or not such hardship ~ l o u i d  occur as the consequence nf her 
accompanyir~g hirn akroad, whrch would he the rsoimal course of action to avoid separation. The rnere 

. . 
election hy the spouse LO remam 1x1 ihe United States, absent s11c1-i deternsinatinn, is not a governing factor 
sirrce any incon-venirrrce or hardship w l ~ ~ c h  rnig11t thereby occur uwu'id be self-imposed. Further, even thcsugfl 
it is est;iblished that the requisite hardship ~/o:i!d occr!r abroad. it inlist aiscc be shown that the spouse would 
sui'fcr as the result of l-ravi!:g to reinnin in the Iinited Sates. Ten~porary separaiiuir, ever; thosgh abt~orrnal, is 
a pr-cib1e1-c inany Families face Irk li.fe and, irr and of itself. does nnt represent esceptional hardship as 
contenlplatrd hy s~cijon 212(e). srrpr~." 

Ir! Keh Ibjig r:'irew v. dttotner) Gtz~rertil qftc'iizr <i'nl'fc?d S[lri~i., 536 F. Supp. 1060, 1064 (D.D.C. 1982), the TJ .S. 
District C'ourt, District of Colurnbia stated &at: 

Courts deciding [section:: 212(e) casrs lsave consisrently emphasized the 63ongessional 
dei~rt1sinatinl91 that it is detrirnen~al to the purposes oftfse program and to tile i~ational interests 
of the countries conce~ned tcr apply a Irn~ent i>o!icy in the adjudication of mivers jnc'iuding 
cases :.;hew marriage accumng in t,he Iiniied States, or the birth of a child or children, is used 
to sqpor t  the contention tila1 the exc1:ant.e alien's departin-e t7om his counny would cause 
~ e r s m a l  harilship. C:i?urts have e-1'1'ectuateif Congressional intent by declj~ing to find 
rxci.ptional hardship ru?Icss the degree of hardship expected greater dran the anxiety, 

. . 
loneliness, and altered tinar:cial c j rcu~~~sta t~ccs  ordinarily antrcipated from a two-year sojoilrri 
abroad," (Qucjtations and cita:ior:s ornitred). 

The first step req.<iired to ohtnrrz a waiver is to dem~nstrate thst a quaIif;ii~~g relative ~vc}trld suffer exceptir>nai 
hardship upor, relocation to R~issia h r  two years. Tl:e AAO previously ikund illat the npplicant's spouse met 
T o ?  ;if 1 s rt3qu iremer, t. 



'The second step required io oblitin a waiver is to del-nonstrate that a qualifying relative wouid suf&r 
1 exceptio~zal hardsl:rp upon reina:ning in the United Smtes during the iwo-year period. The initial AAO 

decision iounil that no evidence was submitted to establish dre inability of the applrcant's syotrse to sill~pot; 
two households. the psyei:olog~cal evaluation did not appear to address the applicant's spoase's ernotinnal 
state if he remained in the United Srates aniil insuff<cient evidence was provided in regard to the tr-ealnzent of 
thc applicailt's spouse. 11~i;isE'o~z rifthis -4110. at 5-6. 'Thcrefcjre, based on the evidence in the record at the time 
of the decision, (he I-Indim ., ofa  1-iilwe tcs esablish exceptiorlal hardship was properly made. 

Counsel asserts that the new medical 1t.tta.s establislr that t l~e  applicmt's spouse would si~ffer extr-erne 
psyci~ological as:d emotior:ai Jznvdship if he remained in ~lze Irjnited States without his spouse. Aft~rio~~ .Jiw 
KC-:CO>I.S~&P.CZ~~~III. at 2. The new doctor's letter stales that tisc applicant's spouse has been diagnosed with 
depressiorr and -is bej:ng treated with Paxi?. Lerser.fj.nrn l>r-. lYennetj? Cil~ho~ie,  dated April 7? 2005. The 
physiclm also statcs rhar the applicant's spouse's depression has risen from stress in regard to his mat-1-jage 

,. . 
and Ize has symptoms o? rnsom~ja, work perhmance problems and mood swings. Id. The record re'rlecrs 
that the applicltllt"~ spouse is an orrly child whrr cares for his parents along w ~ t h  the applicant. His parents 
haire nilmernus n~edicai problei-ns and physical limitations. Decision qf the i l ;40 ,  at 4. The applicant's spouse 
would be solely responsible for their care without die applicant's assistance, while n~aintaining employment 
anti dealing with ;:is depression. The applicarrt's sprlruse states that the applicant ilas vasc~rlar headaches, 
insonrrrriii and arrxiety and that she rs takjng antidepressasi nzedicaiion. S,fcktemc~lf c!flhr Applicattt '.s ~pouslf.e, 
at 1, dated April 11 ,  20f15. 1-herefrlbre, concern 53r her physical and lner~tal state wotild add to his emotional 
burden i1po1-r separation. 

. . 
'T'he applicant's spouse states that without "residency registratiur;", the applicant wiI7 not be able to obtain a 
legal job. Id. Ele states that Si. 13etc;.rsbi,!rg rs the tenth most expei~sive ciPy in the world and he will s~ippori 
her xilzjle sJse is there. id. The AAO notes thit separation efitails inherent Gi.rancial problems which arc: 
corralon to  those invoiiied in t'ize situation. 

Consiiler-in% the xpplicant's spouse's cumnt mental state, his concern for the applicant's rneritaI stare, his 
r e s o n s b i t e s  toivards his pare2:ts withour the appiicant's nssjsfance and the coi-nnzon financial burdens oC 
sepzratitin, the A.AO finds that :he appiieant's spotlse v i ~ ~ l d  suffer exceptional hardship if Ire remained in xhc 
Ilnitud States witholit the ap;?iicant. 

'I'he burden uf provirlg eligibility fcr: a \ataiver ijnde!- scctlon 21 2(e) of the Act rests with tlie applicant. ,Yce 
seciiorr 291 of'the Act, X U.S.C. 3 1361. I l ~ e  A A 8  finds thdt in the present case, the applicanr has rrlet her 
burden. :accordingly, the previous decision of the A.AQ will be ir:itlzdrawn. 'T'he RAO notes, however, that a 
waiver under sectior: 712(e) of the Act may n ~ t  be approved without ihe fi'rivorablz secornnrendation of the 
W P ~ I ~ . '  hcc~r~jingly.  this mdtter will be rcmanded to the director so that he nsay request a WRD 
recomrnendatiarri: under .22 C.F.R. 514. Tf the WRD recommends that the applicatiuni be approi/eit, :lie 
Secretary may waive rlle i\,vo-year foreign resjder:ce requireinent if admission of llze applicant lo the Urii~ed 

Tile AtZO notes :hat a: the conciuslon c>E her 1-1 sistar. the 11pp1i::ant retutxied to Russia iii: JcIy 7,  1993 and Ii\~eif tlwri: 

until Sepren&cr 9, 1995. The 429 !ii:ys ihitt the applicant Iivecl in Iiussir~ co:rnt towards FulG;,ilmc~it irf the two-year 

rzsit!e!~cy re:lujrcrr~erlt. Accoxilingly, the .iliiZC)'s analysis of' pot~ntiol hardship to the app1i::stlt's spouse wij1 be liased oxi 

the ten inondis ttlat tie is  reqr~i!,::tl io reside in the trnited Stztes witho~rt his spouse. 
? Oil May 12, 1003, the WRII rrcotmne?~cfect aguirlst pr.atlting a waiver bzscd i>il 3 "No Objection" Ietter. Ho:iever, this 
rczc!mme:1dzri~111 was prlcir to the appjiciini's X;i>rr!l i-612 -61ixlg. 



States is found LO be izl, the public interest. Iiowever, if :he WKL) i-ecornn-tends that the application not be 
appr-ovd. the application will be re-denied with iio appeal. 

ORDER: The u?i)ti~~31 is gr i~~ted.  The decision dismissing the appeal is witl-.&avm arrd the application is 
approved. 


