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" DISCUSSION: ~The waiverapplication was denied by the Officer-in-Charge (OIC) Ciudad Juarez, Mexico

and the matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dlsmrssed
The application will be denied. -

“The applicant is a native and~citizen of Mexico who, on January 29, 2004, applied for a K-3 nonimmigrant visa

as the spouse of a United States citizen who had filed a relative petition on his behalf, for the purpose of awaiting
the approval of the relative petition and availability of an immigrant visa, pursuant to section 101(a)(15)K)(ii) of
the Immigration and Nationality Act (the Act), 8 US.C. § 1101(a)(15)K)(ii). In adjudicating the K-3
nonimmigrant visa, the OIC determined that the applicant was inadmissible to the United States under section ‘
212(a)(9)B)(AXID) of the Act, 8 US.C. § 1182(a)(9)(B)(1)(Il), for having been unlawfully present in the Umted :
States for a period of over one year. . »

,.The OIC concluded that the applicant had failed to establish that extreme hardship would be imposed on ény

qualifying relatives and denied the Form 1-601, Applicgtion for Waiver of Grounds of Inadmissibility.

- On appeal, the applicant’s wife contends that she will suffer extreme hardship if the applicant is required to

remarn in Mexico. The entire record was reviewed and cons1dered in renderlng a decision on the appeal
Section 212(a)(9)(B) of the Act provrdes in pertment part
B) Ahens Unlawfully Present.-

(i) In general. - Any alien (other than an alien lawfully admitted for permanent .
: residence) who-

(I)  has been unlawfully present in the United States for one year or

: ‘more, and who again seeks admission within 10 years of the date of
such alien’s departure or removal from the United . States, is -
inadmissible. ' ' =

) Waiver. — The Attorney General [now the Secretary of Homeland Security’
(Secretary)] has sole discretion to waive clause (i) in the case of an -
immigrant who is the spouse or son or daughter of a United States citizen or
of an alien lawfully admitted for permanent residence, if it is established to

* the satisfaction of the Attorney General [Secretary] that the refusal of
admission to such immigrant alien would result in extreme hardship to the
' citizen or lawfully resident spouse or parent of such alien.

Regarding the applicant’s grounds of inadmissibility, the record reflects that he entered the United States, -
without inspection, 'in '1995. He did not depart until May 2002. However, he did not begln accruing
unlawful presence until April 1, 1997, the date the unlawful presence provisions of the Act were enacted. As
he departed the United States more than one year after Aprrl 1 1997, the ten-year bar on adrmssron was
triggered. :
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The applicant is now seeking admission within 10 years of his 2002 departure from the United States. The
applicant is, therefore, inadmissible to the United States under section 212(a)(9)(B)(II) of the Act for being
unlawfully present in the United States for a period of more than one year. The applicant does not contest -
the director’s finding of 1nadrmss1b111ty Rather, he is ﬁhng for a waiver of inadmissibility.

If an ahen seeking a- K nommmrgrant visa is inadmissible, the alien’s ability to seek a waiver of
inadmissibility is governed by 8 C.F.R. § 212.7(a), which provides, in pertinent part: :

i

(a) Gener&l—
(1) Filing procedure—

(1) Imngrant visa or K nommngrant visa applicant. An applicant for an
1mmrgrant visa or “K” nonimmigrant visa who is inadmissible and seeks a
waiver of inadmissibility shall file an application on Form I-601 at the
consular office considering the visa application. Upon determining that the
alien is admissible except for the grounds for which a waiver is sought, the
consular officer shall transmit the Form I-601 to the Service for decision.

- The applicarit filed the instant Form I-601 on March 8§, 2005 at the United States Consulate in Ciudad Juarez,
- Mexico. The Department of State forwarded the apphcatlon to CIS, which demed the apphcatlon on
September 20, 2005. :

The record contains several references to the hardship that the applicant’s children would suffer if he is
refused admission into the United States. However, section 212(a)(9)(B)(v) of the Act provides that a waiver
under section 212(a)(9)(B)(i)(II) of the Act is applicable solely where the applicant establishes extreme
hardship to his or her citizen or lawfully resident spouse or parent. Congress specifically does not mention
extreme hardship to a United States citizen or lawful permanent resident child. Nor is extreme hardship to
the applicant himself a permissible consideration under the statute. In the present case, the applicant’s wife
~ is the only qualifying relative, and hardship to the applicant or his ch11dren 'will face cannot be considered,
except as it may affect the applicant’s wife.

Court decisions have repeatedly held that the common results of deportation or exclusion are 1nsufﬁc1ent to
prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991). For example, in Matter of
- Pilch, 21 I&N Dec. 627 (BIA 1996), the BIA held that emotional hardship caused by severing family and
community ties is a common result of deportation and does not constitute extreme hardship. In Perez v. INS,
96 F.3d 390 (9™ Cir. 1996), the Court of Appeals for the Ninth Circuit defined “extreme hardship” as
hardship that was unusual or beyond that which would normally be expected upon deportation. The Ninth
.- Circuit emphasized that the common results of deportation are insufficient to prove extreme hardship. The
~ United States Supreme Court additionally held in INS v. Jong Ha Wang, 450 U.S. 139 (1981), that the mere
showing of economic detriment to quahfylng farmly members is insufficient to warrant a finding of extreme
- hardship.

The concept of extreme hardship to.a qualifying relative “is not . . . fixed and inflexible,” and whether
extreme hardship has been established is determined based on an examination of the facts of each individual
case. Matter of Cervantes-Gonzalez, 22 1&N Dec. 560, 565 (BIA 1999). In Matter of Cervantes-Gonzalez,
the Board of Immigration Appeals set forth a list of non-exclusive factors relevant to determining whether an
alien has established extremé hardship to a qualifying relative pursuant to section 212(i) of the Act. These
factors include, with respect to the qualifying relative, the presence of family ties to U.S. citizens or lawful
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permanent residents in the United States, family ties outside the United States, country conditions where the
qualifying relative would relocate and family ties in that country, the.financial impact of departure and
significant health conditions, particularly where there is diminished availability of medical care in the
country to which the qualifying relative would relocate. Id. at 566. In Matter of O-J-O-, 21 I&N Dec. 381,
383 (BIA 1996) (citations onntted) the BIA held that

Relevant factors, though not extreme in themselves, must be considered in the aggregate in
. determining whether extreme hardship exists: In each cas¢, the trier of fact must consider
. the entire range of factors concerning hardship in their totality and determine whether the -
combination of hardships takes the case beyond those hardships ordinarily associated with

. deportation.

Once extreme hardship is established it is.but one favorable factor to be considered in the determination of

- - whether the Secretary should exercise discretion’ favorably to the apphcant See Matter of Mendez, 21 1&N

Dec. 296 (BIA 1996).

" The record reflects that the applicant s wife is a thirty one-year-old citizen of the United States. She

achieved United States citizenship in 2002. She and the applicant have been married since June 18, 2002."

The applicant’s claim that his wife would face extreme hardship as a result of his 1nadnuss1b111ty is based

upon separation from family and financial hardshrp On appeal, the applicant’s wife subrmts a statement

which she states the following: . - :
I am the wrfe of this person and we have two children born here in the United States and I -
will be having our thrrd child in the month:of" ‘October. My oldest child is 4 and my
youngest is 3 and I am the one that has to find a way to support myself and my children
[and] T am also recervmg ‘help from my father[.] I don’t think my father should be the one
supporting me and my children when I have a husband. Now my children are small and
don’t understand what is happening why is their father not here with us. I believe that
everyone deserves a second chance. I believe that we as Hispanics want a better future for

- our children. They have the opportunity to -go to school and get a diploma.  Here in the
United States you can have dreams and make them come true, but I believe that the family

. has to be together to make these dreams come true. My husband is a hard working man [and
is] always there for his family. If my husband[’]s case gets denied we are looking at ten
_years without him and by that time my children will be teenagers that have grown up without
a father when they do have a father. I really pray- to God that whoever reads this has a heart
and gives him an opportumty to reunite with his family. .

! The record reflects that the applicant and his wife were married on June 18, 2002 in Levelland (Hockley County),
Texas by a Justice of the Peace. According to information contained in the record of proceeding, the .applicant
voluntarily departed the United States in- May 2002. According to the record, the applicant told the Immigrant Visa unit
of the American Consulate General in Ciudad Juarez that, after his May 2002 departure, he had not attempted re-entry
into the United States. However, in order to attend his wedding in Texas the month after his departure from the United
States, he would have had to re-enter. It is incumbent upon the petitioner to resolve any inconsistencies in the record by
independent objectlve evidence. Any attempt to explain or reconcile such inconsistencies will not suffice unless the

- petitioner submits competent objective ev1dence pomtmg to where the truth lies. Matter of Ho, 19 1&N Dec. 582,

591-92 (BIA 1988). :
2 The AAO notes 'that the record also contains two letters in the Spanish language However, since they were not
accompanied by English translations they may not be used as evidence in this proceeding. See 8 CF.R. § 103 2(b)(3)
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The record, reviewed in its entirety and in light of the N f2ctors, cited above, does not
support a finding that the applicant’s wife will face extreme hardship if the applicant is refused admission.
Particularly if she remains in the United States, the record demonstrates that she faces no greater hardship
than the unfortunate, but expected, disruptions, inconveniences, and difficulties arising whenever a spouse is
removed from the United States or refused admission. Although CIS is not insensitive to her situation, the
financial strain of visiting the applicant in Mexico and the emotional hardship of separation, are common
results of separation and do not rise to the level of “extreme” as contemplated by statute and case law. In
limiting the availability of the waiver to cases of “extreme hardship,” Congress provided that a waiver is not
available in every case where a qualifying family relationship exists. As noted previously, United States
court decisions have repeatedly held that the common results of removal are insufficient to prove extreme
hardship. See Hassan v. INS, 927 F.2d 465, 468 (9" Cir. 1991), Perez v. INS, 96 F.3d 390 (9" Cir. 1996);
Matter of Pilch, 21 1&N Dec. 627 (BIA 1996) (holding that emotional hardship caused by severing family
and community ties is a common result of deportation and does not constitute extreme hardship); Matter of
Shaughnessy, 12 I&N Dec. 810 (BIA 1968) (holding that separation of family members and financial
difficulties alone do not establish extreme hardship). “[O]nly in cases of great actual or prospective injury . .
. will the bar be removed.” Matter of Ngai, 19 I&N Dec. 245, 246 (BIA 1984). Further, demonstrated
financial difficulties alone are generally insufficient to establish extreme hardship. See INS v. Jong Ha
Wang, 450 U.S. 139 (1981) (upholding BIA finding that economic detriment alone is insufficient to establish
extreme hardship). The AAO finds that the district director properly denied the waiver application. In
adjudicating this petition, the AAO finds that the record fails to demonstrate that the applicant’s wife would
suffer hardship beyond that normally expected upon the deportation or refusal of entry of a'spouse.

Nor has there been discussion of any hardship that the applicant’s wife would face if she were to relocate to
Mexico. The applicant’s wife faces the decision of whether to remain in the United States or relocate to
avoid separation. However, this is a factor that every case will present, and the BIA has held, “election by.
the spouse to remain in the United States, absent [a determination of exceptional hardship] is not a governing
factor since any inconvenience or hardship which might thereby occur would be self-imposed.” See Matter
of Mansour, 11 I&N Dec. 306, 307 (BIA 1965). The spouse’s desire not to relocate does not warrant .
granting a waiver, in the absence of specific facts establishing doing so will result in extreme hardship to her.
As noted, the applicant has not established this fact. The AAO therefore finds that the apphcant has not
established that his wife would face extreme hardship if she relocates to Mexico.

The AAO therefore finds that the applicant failed to establish extreme hardship to his U.S. citizen spouse as
required under INA § 212(a)(9)(B)(v), 8 U.S.C. § 1182(a)(9)(B)(v). The denial of the application for waiver
of inadmissibility by the OIC was therefore proper and is affirmed. Accordmgly, this appeal will be
dismissed. . , _

ORDER: The appeal is dismissed. The waiver application is denied.



