identifying data déleted to
~ prevent clezily mwarranted

invasion of personal privacy

U.S. Department of Homeland Security
20 Mass. Ave., N.-W., Rm. 3000
Washington, DC 20529 =~

. U.S. Citizenship
and Immigration
5/ Services :

rice: [ offcc: MANILA PHILIPPINES ~ -~ Date: APR 23 2001
e NN
APPLICATION: ~ Applicétion for Waiver of Grounds of Inadmissibility under § 212(a)(9)(B) of the
o Immigration and Nationality Act; 8 U.S.C. § 1182(a)(9¥B) . . :
ON BEHALF OF APPLICANT: -

INSTRUCTIONS: -

This is the dééisioh of the Administrative Appeals Office in yoﬁr case. ‘All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Chief o
" Administrative Appeals Office

www.uscis.gov



Page 2 ‘

DISCUSSION: The waiver application was denied by the Acting Officer in Charge, Manila, the Philippines.
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of the Philippines. who was found to be inadmissible to the United States
pursuant to § 212(a)(9)(B)(i)(II) of the Immigration and Nationality Act -(the Act), 8 US.C.
§ 1182(a)(9)(B)(1)(II) for having been unlawfully present in the United States for more than one year and
seeking readmission within ten years of his last departure from the United States. The applicant is married to

".a naturalized: cmzen of the United States and seeks a waiver of 1nadm1s51b111ty in order to reside in the United
States with his wife. . :

The acting ofﬁcer in charge found that based on the ev1dence in the record, the applicant had failed-to
estabhsh extreme hardship to his U.S. citizen spouse. The appllcatlon was denied accordingly. On appeal,
“counsel asserts that the district director failed to take into account and analyze all of the hardship factors
presented, which, according to counsel, overwhelmingly support a finding that the applicant’s wife’s suffering
" is extreme. The record includes a sworn statement written on May 4, 2005 by. the applicant, a psychological
~ evaluation of the applicant’s wife rendered on June 1, 2005, and other documentation. Notably, the record is .
devoid of any statement by the applicant’s wife herself The entire record was revnewed and considered in
rendermg a decrslon on the appeal. - S

Section 212(a)(9)(B) of the Actprovides, in pertinent part:
(B) Aliens Unlawfully Present -

(i) In general. - Any alien (other than an alien lawfully admitted for permanent
resrdence) who- ‘ o C : R

(II) has been unlawfully present in the United States for
one year or more, and who again seeks admission
within 10 years of the date of such alien's departure or
removal from the United States, is inadmissible.

(v) Waiver. = The Attorney General [now the Secretary of Homeland Security

(Secretary)] has sole discretion to waive clause (i) in the case of an immigrant who

is the spouse or son or daughter of a United- States citizen or of an alien lawfully-
~admitted for permanent residence, if it is established to the satisfaction of the

Attorney General [Secretary] that the refusal of admission to such immigrant alien
“would result in extreme hardship to the citizen or lawfully resident spouse or parent
: of such alien. ' ‘
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- In the present application, the record indicates that the applicant entered the United States on a visitor visa on

“or June 7, 1996 with- authorization to remain until August‘>6 1996. According to the applicant’s written

- statement .and other documentation in the record, the applicant married his second wife, a U.S. citizen, on
‘ December 11, 1997 and filed a ' Form 1-485 application to adjust status on February 18, 1998. He and his
second wife dlvorced hence his 1-485 application was denied on March 29, 1999. The applicant was placed
in proceedings, and an order of voluntary departure was granted on November 15, 1999. The applicant
married his third wife, another U.S. citizen, on July 14, 2000. As the appllcant remained in the United States,

- his voluntary departure order expired and became a removal order on March 2, 2002. On June 4, 2002, the
“applicant was agam granted voluntary departure; pursuant to which he departed the United States on June 24,
2002 '

The proper filing of an affirmative application for adjustment of status has been designated by the Attorney
General [Secretary] as an authorized period of stay for purposes of determining bars to admission under”
section 212 (a)(9)(B)(i)(I) and (II) of the Act. See Memorandum by Johnny N. Williams, Executive Associate
Commissioner, Office of Field Operations dated June 12, 2002. The applicant accrued unlawful presence
from April 1, 1997, the date of enactment of unlawful presence provisions under the Act, until February 18,
1998, the date of his proper filing of the Form 1-485 . He again accrued unlawful presence from the date his I-

' 485 was denied, on March 29, 1999, until the November 15, 1999 grant of voluntary departure. 'His unlawful
presence thus amounts to a period greater than 365:days.- The applicant now seeks admission within 10 years
of his June 2002 departure from. the United States, and he is, therefore, .inadmissible to the United States
under § 212(a)(9)(B)(II) of the Act. .

"A§ 212(a)(9)(B)(v) waiver of the bar to admission resultmg from § 212(a)(9)(B)(1)(II) of the Act is
dependent first upon a showing that the bar imposes an extreme hardship to the U.S. citizen or lawfully
resident spouse or parent of the applicant. Hardship the alien himself experiences following removal is not
considered in § 212(a)(9)(B)(v) waiver proceedings, except as it may affect the qualifying relative. Once
extreme hardship is established, it is but one favorable factor to be considered in the determination of whether .
the Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296 (BIA 1996).

Matter -of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA '1999) ‘provides a list of factors the Board of
“Immigration Appeals deems relevant in determining whether an alien has established extreme hardship
pursuant to § 212(i) of the Act. ‘These factors include the presence of a lawful permanent resident or United
States citizen spouse or parent in this country; the qualifying relative’s family ties outside the United States;
~ the conditions in the country or'countries to which the qualifying relative would relocate and the extent of the
quallfymg relative’s ties in such-countries; the financial 1mpact of departure from this country; and significant
' conditions of health, part1cularly when tied to an unavailability of surtable medical care in the country to
- which the quallfymg relative would relocate ‘ :

In the present matter the qualrfymg relative is the appl1cant s spouse. - As she is not required to reside outside

the United States based on the denial of the appllcant s waiver request the appllcant must establish that his
" spouse would experience extreme hardshlp whether she remains in the Umted States or relocates to the
L Phlllppmes :
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In h1s appeal brref counsel characterlzes the applicant’s. w1fe s suffering as’ extraordmanly severe > and “llfe

threatening,” citing passages from the June 1, 2005 psychological evaluation performed by b

_l based his evaluation on a single, two-hour interview with the- applrcant s wife, and the

. ‘record contains no other med1c_al or psychiatric documentation regarding her health status prior to or

subsequent to the evaluation Dr. ﬁivrites that the -applicant’s wife described symptoms such as

: _nervousness, loss of" appetlte, insomnia, and two apparent anxiety attacks that-sent- her to the emergency room
on unknown dates. She also experienced loneliness due to the applicant’s and her son’s departures (Her son
apparently left for Naval duty.)  Dr. IS noted that the applicant’s wife also reported that she had
refused prescrlptlon medication for anxiety. and insomnia. Dr. _l concluded that the appllcant s
removal had caused the applicant’s wife emotlonal trauma for wh1ch he referred her ‘to a psychratrlst for -
psychotherapy and possrble medlcatlon ' : : .

‘Although the input of any mental health professional is respected and valuable, the AAO finds the evaluation

submitted by Dr. NIl to be of diminished evidentiary value, as it is'based on-a smgle 1nterv1ew with

the applicant’s spouse and unsupported by any other documentation related to the depression and anx1ety that
ends is being experienced by the applicant’s wife. Absent an.ongoing relationship between Dr.

‘ Mnd the applicant’s wife or proof of her self-reported symptoms, the AAO finds the evaluation’s.
findings to be speculatlve undermining its value to a determination of extreme hardship. Accordingly, there -
is no information in the record that establishes that the applicant’s wife’s emotional suffering is beyond that

- which is the unfortunate, but common, result of the removal of a spouse. In addition, the documentation on
‘the record does not demonstrate that if she remains in the: United States, the applicant’s wife would be unable
to function or to carry out her dally activities, such as workmg and canng for herself . :

The AAO notes that there is no*documentation on the record to establish that the applicant’s ‘spouse is
suffering extreme financial hardshlp on account of the applrcant s absence. At the time of filing, counsel
specifically noted that the applicant’s spouse is able to support herself. ﬁnanc1ally in the Umted States :
-although she could use ﬁnanc1al help from her husband L :

The record also fails to demonstrate that the applicant’s spouse would face: extreme financial hardship if she
returned to the Philippines in order to remain with the applicant. Neither the applicant nor counsel assert that -
the applicant’s spouse would be unable to find employment in the Philippines. Further; a review of the record
finds no basis to conclude that relocation to the Philippines would constitute an emotional hardship for the
appl1cant s spouse. At ﬁlmg, counsel stated that the apphcant s spouse had few family members in the
United States, that most of her’ famlly lived in the Phlllppmes The record reflects that the applicant’s wife’s -
siblings live in- the Philippines, as do"the applicant’s parents In sum, the evidence of record does not
establish that the applicant’s wife would face hardship different from that experlenced by many individuals

- separated as a result of removal. Accordingly, the applicant has not estabhshed that his ‘wife’s distress and the
disrupti_ons resulting from his removal, rise to the level‘of‘extremevhardship‘.' ’

U.S. court dec1s1ons have repeatedly held that the common results of deportat1on or exclusion are 1nsufﬁc1ent o

~ to prove extreme hardship. See Hassan v. INS, 927 F.2d 465, 468 (9th Cir. 1991). For example Matter of
- Pilch, 21 1&N Dec. 627 (BIA 1996) held that emotional hardship caused by severing family and community
ties is.a common result of deportatlon and does not constltute extreme hardshlp In addition, Perez V.. INS 96'
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F.3d 390 (9th Cir. 1996), held that' the common results of deportation are insufficient to prove extreme
hardship and-defined extreme hardship as hardship that.-was unusual or beyond that which would rlomrally be
- expected upon deportation. Hassan v. INS, supra, held further that the uprooting of family and separation
* from friends does not necessarily amount to extreme hardship but rather represents the type of inconvenience
.and hardship experieniced by the families of most aliens being deported. -Moreover, the U.S. ‘Supreme Court
has held that the mere showing of economic detriment to qualifying family members i is msufﬁment to warrant

a finding of extreme hardshlp INS'v. Jong Ha Wang, 450 U S. 139 (1981) :

A review of thé documentatlon in the record falls to establish the ex1stence of extreme hardshlp to the
applicant’s spouse caused by the appllcant s madm1551b111ty to the United States. Having found the applicant
statutorily ineligible for relief, no purpose would be served in dlscussmg whethér. he merlts a waiver as a
matter of dlscretlon ' ‘

In prbceedings for application for waiVer of grounds of ihadmissibility ur'r'der §“212(a)(9)(B) of tlre Act, the
burden of proving eligibility remains entirely with the applicant.” See § 291 of the Act, 8 U.S.C. § 1361.
Here, the apphcant has not met that burden. Accordmgly, the appeal will be dlsmlssed :

. ORDER: The appeal is dlsmlssed. .



