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DISCUSSION: The waiver application was denied by the Officer in Charge (OIC), Frankfurt, Germany.
The matter is now before the Administrative Appeals Office (AAQO) on appeal. The appeal will be dismissed,
as the waiver application is moot.

The applicant, _ (Mr-, is a citizen of Slovakia. She was found to be inadmissible to
the United States pursuant to section 212(a)(9)(B)(i)(I) of the Act, 8 U.S.C. § 1182(a)(9)(B)(1)(II), for having
been unlawfully present in the United States for one year or more. She seeks a waiver of inadmissibility
pursuant to section 212(a)(9)(B)(v) of the Act, 8 U.S.C. § 1182(a)(9)(B)(v), in order to return to the United

States to join her U.S. citizen husband, ||| Gz I

The OIC concluded that the applicant had failed to establish that her bar to admission would impose extreme
hardship on a qualifying relative, her U.S. citizen spouse, and denied the Application for Waiver of Grounds
of Inadmissibility (Form 1-601) accordingly. Decision of the OIC, May 15, 2006.

On appeal, the applicant states through counsel that her husband, Mr.-is suffering depression as a
result of their separation and he will have no choice but to move to Slovakia to be with her, where he will
have no place to live and no employment; and that the economic hardships faced by Mrs._n
Slovakia are insurmountable. Notice of Appeal to the Administrative Appeals Office (AA0) (Form I-290B)
and Letter Brief in Support of Appeal (brief), submitted June 14, 2006. Affidavits are included in the record
as evidence of hardship.

Section 212(a)(9)(B) of the Act provides, in pertinent part:

(1) In general. - Any alien (other than an alien lawfully admitted for permanent
residence) who-

(II) has been unlawfully present in the United States for
one year or more, and who again seeks admission
within 10 years of the date of such alien's departure or
removal from the United States, is inadmissible.

(v) Waiver. — The Attorney General [now the Secretary of Homeland Security
(Secretary)] has sole discretion to waive clause (1) in the case of an immigrant who
is the spouse or son or daughter of a United States citizen or of an alien lawfully
admitted for permanent residence, if it is established to the satisfaction of the
[Secretary] that the refusal of admission to such immigrant alien would result in
extreme hardship to the citizen or lawfully resident spouse or parent of such alien.

Regarding Mrs.(F inadmissibility, the record reflects that she entered the United States on a J Visa
on October 4, 2 as a nonimmigrant with authorization to remain in the country for duration of status. She
remained until September 2005. The OIC found that the applicant had resided unlawfully in the United States
for a period of more than 365 days. As she is now seeking admission within 10 years of her last departure



age

from the United States, the OIC found the applicant inadmissible under section 212(a)(9)(B)(1)(I) of the Act.
The applicant does not contest this finding. The AAO, however, finds that the applicant is not inadmissible as
determined by the OIC.

The AAO conducts the final administrative review and enters the ultimate decision for USCIS on all
immigration matters that fall within its jurisdiction. The AAO reviews each case de novo as to all questions
of law, fact, discretion, or any other issue that may arise in an appeal that falls under its jurisdiction. Because
the AAO engages in de novo review, the AAO may make a decision on an application or petition based on
grounds that may not have been identified in the initial decision. See Helvering v. Gowran, 302 U.S. 238,
245-246 (1937); see also, Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal.
2001), aff'd. 345 F.3d 683 (9th Cir. 2003).

Chapter 30.1(d) of the U.S. Citizenship and Immigration Service (CIS) Adjudicator’s Field Manual (AFM)
states, in pertinent part:

(1) Counting of Unlawful Presence for Nonimmigrants. An alien who remains in the
United States beyond the authorized period of stay is unlawfully present and becomes
subject to the 3- or 10-year bar to admission under section 212(a)(9)(B)(i)(I) and (II)
of the Act. Under current Service policy, unlawful presence is counted in the
following manner for nonimmigrants:

B. Nonimmigrants Admitted Duration of Status (D/S). Nonimmigrants

admitted to the United States for D/S begin accruing unlawful presence
on the date USCIS finds a status violation while adjudicating a request
for another immigration benefit, or on the date an immigration judge
finds a status violation in the course of proceedings....

See Memorandum by -xecutive Associate Commissioner, Office of Field Operations,

dated March 3, 2000.

Furthermore, the U.S. Department of State issued a cable addressing the issue of persons who were admitted
for duration of status. The cable states that such a person, “...will only begin to accrue unlawful presence if
either: an immigration judge (1J) finds the alien has violated status and is excludable/deportable/removable, or
the INS [CIS], in the course of adjudicating a benefit (e.g. extension of stay or change of status), determines
that a status violation has occurred.” State Department Cable (no.97-State-235245), dated December 17,
1997.

No evidence in the record indicates that a status violation was determined prior to the applicant’s departure
from the United States. Therefore, the applicant did not accrue unlawful presence.’

' The AAO notes that because the applicant entered in J-1 nonimmigrant status she may be subject to the two-year
foreign residence requirement under section 212(¢) of the Act, 8 U.S.C. § 1182(e). If so, and if the applicant seeks to
return to the United States before she fulfills that requirement, she may apply for a section 212(e) waiver.



Because the grounds for inadmissibility set forth in the OIC’s decision are determined to be in error, the
applicant has not been determined to be inadmissible under the Act. The applicant’s appeal will be dismissed.
The waiver application is moot, as the applicant is not inadmissible under section 212(a)(9)(B) of the Act.

ORDER: The appeal 1s dismissed, as the waiver application is moot.



