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DISCUSSION: The application was denied by the Director, Vermont 
Service Center, and is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who alleges to have 
resided unlawfully in the United States for more than 15 years 
having entered the United States unlawfully in 1986. On September 
30, 1998, the applicant attempted to procure admission into the 
United by presenting a fraudulent Form 1-551 (Resident Alien Card) . 
He was found to be inadmissible under section 212 (a) (6) (C) (i) of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 
1182 (a) (6) (C) (i), for having attempted to procure admission into 
the United States by fraud. He was removed from the United States 
on October 1, 1998, under the provisions of section 235(b) (1) of 
the Act, 8 U.S.C. 1225 (b) (1) . Therefore, the applicant is 
inadmissible under section 212 (a) (9) (A) (i) (I) of the Act, 8 U. S. C. 
1182 (a) (9) (A) (i) (I), for having attempted to procure admission into 
the United States by fraud and for having been removed from the 
United States. 

Based on the applicant's statements in the record on July 9, 2001, 
that he had been residing in the United States for more than 15 
years and he went to Mexico in 1998 and again in 2000 due to a 
family emergency, it can be concluded that the applicant was 
present in the United States again without a lawful admission or 
parole shortly after his removal in October 1, 1998, and without 
permission to reapply for admission in violation of section 276 of 
the Immigration and Nationality Act (the Act), 8 U.S.C. 1326 (a 
felony) . 

On March 22, 2000, the applicant attempted to procure admission 
into the United States by presenting a counterfeit Temporary 
Evidence of Lawful Admission for Permanent Residence stamp. The 
applicant was found to be inadmissible again under section 
212 (a) (6) (C) (ii) of the Act, and he was removed again on March 23, 
2000. He reentered the United States unlawfully shortly thereafter. 

The applicant seeks permission to reapply for admission into the 
United States under section 212 (a) (9) (A) (iii) of the Act, 8 U. S. C. 
1182 (a) (9) (A) (iii) , to be able to support his U.S. citizen daughter 
born in February 1997. 

The director determined that the unfavorable factors outweighed the 
favorable ones and denied the application accordingly. 

On appeal, the applicant states that he has been living in the 
United States for a long time. He states the he returned to Mexico 
the first time to see his mother who had major surgery. He states 
that he returned the second time because she had a relapse. The 
applicant states that he has nothing in Mexico and he would expose 
his family to extreme hardship if he returned. 

Section 212 (a) (9) (A) of the Act provides that : 
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(i) Any alien who has been ordered removed under section 
235 (b) (1) or at the end of proceedings under section 240 
initiated upon the alien's arrival in the United States 
and who again seeks admission within 5 years of the date 
of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case 
of an alien convicted of an aggravated felony) is 
inadmissible. 

(iii) Clauses (i) . . .  shall not apply to an alien seeking 
admission within a period if, prior to the date of the 
alien's reembarkation at a place outside the United 
States or attempt to be admitted from foreign contiguous 
territory, the Attorney General has consented to the 
alien's reapplying for admission. 

Section 212 (a) (9) (C) of the Act provides that- 

(i) Any alien who- 

(I) has been unlawfully present in the United 
States for an aggregate period of more than 1 
year, or 

(11) has been ordered removed under section 
235 (b) (1) , section 240, or any other provision 
of law, and who enters or attempts to reenter 
the United States without being admitted is 
inadmissible. 

(ii) Clause (i) shall not apply to an alien seeking 
admission more than 10 years after the date of the 
alien's last departure from the United States if, prior 
to the date of the alien's reembarkation at a place 
outside the United States or attempt to be admitted from 
foreign contiguous territory, the Attorney General has 
consented to the alien's reapplying for admission. 

Section 212 (a) (6) (B) of the Act, 8 U. S. C. 1182 (a) (6) (B) , and 
section 212(a) (9) (C) of the Act were amended by the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 
(IIRIRA) and section 212 (a) (6) (B) of the Act is now codified as 
section 212 (a) (9) (A) (i) and (ii) . According to the reasoning in 
Matter of Soriano, 21 I&N Dec. 516 (BIA 1996; A.G. 1997), the 
provisions of any legislation modifying the Act must normally be 
applied to waiver applications adjudicated on or after the 
enactment date of that legislation, unless other instructions are 
provided. IIRIRA became effective on September 30, 1996. 

Pursuant to section 212 (a) (9) (C) of the Act, aliens who were 
unlawfully present in the United States for an aggregate period of 
more than one year and subsequently departed or who were previously 
ordered removed (and actually left the United States) and have 
subsequently either entered the United States without inspection or 
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sought to enter the United States without inspection are 
permanently inadmissible. 

No period of unlawful presence in the United States prior to April 
1, 1997, is considered for purposes of applying section 
212 (a) (9) (C) (i) (I) of the Act. Therefore, only those aliens 
entering or attempting to enter the United States without being 
admitted on or after April 1, 1998, following an aggregate period 
of unlawful presence of 1 year or more are inadmissible under 
section 212 (a) (9) (C) (i) (I) of the Act. 

An alien inadmissible under section 212 (a) (9) (C)  (i) (I) is 
permanently inadmissible but may seek consent to reapply for 
admission after he/she has been outside the United States for 10 
years. 

An alien inadmissible under section 212 (a) (9) (C) (i) (11) is 
permanently inadmissible but may seek consent to reapply for 
admission after he/she has been outside the United States for 10 
years. The alien may have been placed in removal proceedings before 
or after April 1, 1997, but the unlawful reentry must have occurred 
on or after April 1, 1997. 

The record reflects that the applicant was removed on October 1, 
1998, seeking entry by fraud on September 30, 1998, after having 
been unlawfully present in the United States since at least April 
1, 1997. The applicant reentered the United States without being 
admitted shortly thereafter, remained unlawfully in the United 
States, departed to Mexico in 2000, attempted to procure admission 
again by fraud on March 22, 2000, was removed again and unlawfully 
reentered again. 

Absent evidence to the contrary, the record reflects that the 
applicant has been unlawfully present in the United States for more 
than 1 year after being removed from the United States. He 
attempted to procure admission again after being removed the first 
time, and he procured admission after being removed the second time 
and after April 1, 1997. The applicant is, therefore, mandatorily 
inadmissible because 10 years have not elapsed since his last 
departure. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


