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DESCUSSEOK: The waiver application was Cienied by the Officer in 
Charge, Frankfurt, Germany, and is now before the Associate 
Com~issioner for Exav. i~a t ions  on appeal. The appeal will be 
dismissed. 

The applicant is a native and citizen of Ecuador w h o  was focnd by 
a consulax officer to be inadmissible to the United States under 
seekion 212  (a) ( 9 )  (B) (i) (11) of the Immigratior, and Nationality Act 
{ the  Act), 8 U.S.C. 1182 (a) ( 9 )  { B )  (f) (11) , for having been 
unlawfully present in the United States for a period of one year or 
more. The applicant is rcarried to a United Scztes citizen and is - - 
t h e  beneficiary of an approved petition for alien relative. He 
seeks the above waiver in order to travel to the United States to 
resiiie with his spouse 

The officer in charge concluded t h a t  the applicant had failed to 
establish that extreme hardship would be irnpsed on a qualifying 
relative and deried the application accordingly. 

On appeal, the applica~t's spouse subrr.iLs two undated le~ters 
asserting that the applicant came tc the United States as a minor 
with h i s  mother and has been a soldier in the United States Army 
since 1999. His mother told h i m  that he was a W.S. citizeE and he 
did not find out  that he w a s  not until after having enlisted in the 
military, The spouse states that she and the applicant love one 
another, desire to always be together, and hope that the 
applican~'~ situation can be resclved. 

Tne record reflects chat rhe applicant entered the United States as 
a ncn~mm~grant vlsitor cn S e p t e d e r  24, 1995 with aathorization co 
remair mtiS March 23, 1996, Be remained locger than  authorized and 
was unlawfully p r e s e n s i n  the Un1tec- l  States f rorr April 11, 1997, the 
date t h e  caiculatron for unlawful p r e s e x e  begins, until May 22, 
2000, 

Sectior, 212 (a) of t he  Act s t a t e s :  

CLASSES OF ALIENS INELIGIBLE FOR VISAS OR ADYISSION. - 
Except as otherwise provided in this Act, aliens who are 
inadmissible under the foilowing garagraphs are 
i~eligibie to receive visas and iceligible to Ise admitted 
tc the United States: 

(9) ALIENS PREVIOUSLY REMOVED.- 

( 2 )  IN GEYEFXAL. -Any alien (other than an alien 
lawfully admitted for permanent residence) 
who - 



(11) has been unlawfully p r e s e n t  in 
the United States for one year or 
more, and who again seeks admission 
w k t h i n  18 years of the date sf such 
a1ienBs departure from the United 
States, is inadmissible, 

( v j  WAIVER.-The Attorney G e n e r a l  h a s  s o l e  
discretion to waive clause (i) in the ease of 
an immigrant who is the spouse or son or 
daughter of a United Skates citizen or of an 
alien lawfully admitted for permanent 
residence, if it is established to the 
satisfaction af the Attarney Genesah  t h z t  the 
refusal of admission to such immigrant alien 
would result in extreme hardship to the 
citizen or lawfully resident spouse or parent 
of such alien, No court shall have 
jurisdiction tc review a decision cr a c t i o n  by 
the Attorney General regarding a waiver under 
this clause. 

Section 212(aj ( 9 )  (Bj of the Act was amended by the Illegal 
Immigration Reform and Immigrant Responsibility Act of 1996 
(IIREWA). After reviewing the IIRIRA amendments to the A c t  
r@lating ta f r a u d ,  misrepresentation and unlawful presence in t h e  
United States, and after noting the increased penalties Congress 
h a s  placed on such activities, including the narrowing of the 
parameters for eligibility, the re-inclusion af the p e r p e r u a l  bar 
in some i n s t a n c e s ,  eliminating children as a consideration in 
determining the presence of extreme hardship, and p r o v i d i n g  a 
ground of inadmissibility for u n l a w f u l  presence (entry without 
inspection) after April 1, 1997, it is concluded that Congress has 
placed a high priority on reducing and/or s t o p p i n g  f r a u d ,  
misrepresentation and unlawful presence of aliens in the United 
Sta tes .  

The Board has held that extreme hardship is not a definable t e r m  of 
fixed and inflexible meaning, and t h a t  @he elements to establish 
extreme ha rdsh ip  are dependent upon t h e  f a c t s  and circumstances of 
each case, These fac to rs  s h o u l d  be viewed in light of the Boardus 
statement that a restrictive view of extreme hardship is n o t  
mandated either by the Supreme Court or by its own case law, See 
M a t t e r  of L-0 -G- ,  21 I&N Dec. 4 1 3  ( B L A  1 9 9 6 ) -  

It Is noted that the requirements ta establish ext reme h a r d s h i p  in 
the present waiver proceedings under s e e t i o n  212(a) (9) (B) (v)  of the 
Act do not include a showing of h a r d s h i p  to the alien as d i d  former 
cases involving suspension of deportation, Present waiver 
proceedings require a showing of extreme hardship to the citizen or 
Lawfully resident spoase or parent of such alien, This requirement 
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is identical to the extreme hardship requirement stipulated 5 n  the 
amended fraud waiver proceedings under section 212ii) of the Act, 
8 U.S.C. 1182 (i) . 
In Matter cf Cervantes-Gonzalez, 22 I&N Dec. 560 (BIA 1999), the 
Board cf Immigration Appeals (BIA) stipulated that the factors 
deemed relevant in determining whether an aliea has established 
'?extreme hardshipn ic waiver proceedings rrnder section 212 ji) of 
the Act inclizde, but are not limited to, &he following: (1) the 
presence of a lawful permanent resident or United States citizen 
spouse or parent In this ccuntry; ( 2 )  the qualifying relative's 
family ties outside t h e  United States; (3) the condizions in the 
country or countries to which the qualifying relative woal6 
relocate and the extent of the qualifying relative" ties in sxch 
countries; 14) the financial impact of depart~re from t h i s  country; 
(5) and finally, significant conditions of health, particularly 

when Lied to an unavailability of suitable medical care ir, the 
cczntry to which the qualifying relative would relocate. 

The reccrd reflects chat the applicant and his spouse were Earrid 
in Denmark on September 25, 2001. The applicant's spouse asserts 
that it would be extremely difficult for her physically and 
enotionalhy without the applicant, She and the applicant would Like 
to i m ~ r o v e  their income in order to build a happy and stable home 
for their future family, and their goals will be jeopardized if 
they are not together, 

In Perez v. INS, 96 F.3d 390 (9th Cir. i9S6), the court stated that 
"extreme hardship" is hardship that is unusual or beyond that which 
would normally be expected upon deportation. 

The cc-rsrt hela in INS v. Jonq Ha Wanq, 453 U.S. a39 (1981), that 
the mere showing of economic detrirne~t to qualifying family members 
is insufficient to warrant a finding of extreme hardship, 

A review of t h e  documentat~on in the record fails to establish the 
existence of hardsi?ip to the applicant's spouse (the cnly 
qualifying relative) caused by separation that reaches the level of 
exzrene as envisioned by Congress if the applicant 4s nor allowed 
to zravei to zhe United States to reside, Having found the 
applicant statutorily ineligtble for relief, no purpose would be 
served in discussing whether ne merits a waiver as a marces of 
discretion. 

In proceedings for applicaticn for waiver of srounds of 
inad~issibility under sect ior ,  2 1 2  (a) ( 9 )  (B) (v) of the Act, the 
b-srden of proving eligibility remains entirely with the ippiicanC. 
See Matter of T--S--Y--, 7 TSLN Dec. 582 (BIA 1957). Here, the - 
applican~ has not met that burden, Aceordingiy, the appeal will be 
dismissed, 

ORDER : The appeal is dismissed. 


