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DISCUSSION: The application was denied by the Director, Harlingen, 
Texas, and is now before the Administrative Appeals Office on 
appeal. The appeal will be dismissed. 

The applicant is a native and citizen of Mexico who was present in 
the United States without a lawful admission or parole in October 
1981. The applicant's status was adjusted to that of lawful 
permanent resident on September 21, 1989. On August 10, 1999, the 
applicant was convicted of the offense of Indecency with a Child- 
Sexual Contact committed on May 9, 1996. A Notice to Appear was 
served on him on October 27, 1999. He was sentenced to eight years 
probation to expire on August 9, 2007. On December 10, 1999, an 
immigration judge found the applicant removable from the United 
States under section 237 (a) (2) (A) (iii) of the Immigration and 
Nationality Act (the Act), 8 U.S.C. 5 1227 (a) (2) (A) (iii), for 
having been convicted of an aggravated felony. That decision was 
affirmed by the Board of Immigration Appeals on April 27, 2000. 
Therefore, the applicant is inadmissible under section 
212 (a) (2) (A) (i) (I) of the Act, 8 U.S.C. 5 1182 a 2 A i I , for 
having been convicted of a crime involving moral turpitude. 

The applicant was removed from the United States on May 19, 2000. 
Therefore he is also inadmissible under section 212(a) (9) (A) (ii) of 
the Act, 8 U.S.C. 5 1182 (a) (9) (A) (ii) . The applicant married a U.S. 
citizen in Mexico on May 30, 2000, and seeks permission to reapply 
for admission into the United States under section 
212 (a) (9) (A) (iii) of the Act, 8 U.S.C. 5 1182(a) (9) (A) (iii) . 

The district director determined that the applicant was mandatorily 
inadmissible and no purpose would be served in granting the 
application. The district director denied the application 
accordingly. 

On appeal, the applicant states that he pleaded guilty because his 
attorney told him to do so. The applicant states that he is working 
in Mexico and his family wants him back. 

Section 212 (a) (9) (A) of the Act provides, in part, that: 

(i) Any alien who has been ordered removed under section 
235 (b) (1) or at the end of proceedings under section 240 
initiated upon the alien's arrival in the United States 
and who again seeks admission within 5 years of the date 
of such removal (or within 20 years in the case of a 
second or subsequent removal or at any time in the case 
of an alien convicted of an aggravated felony) is 
inadmissible. 

(ii) Any alien not described in clause (i) who- 

(I) has been ordered removed under section 240 of 
the Act or any other provision of law, or 

(11) departed the United States while an order of 
removal was outstanding, and who seeks admission 



Page 3 

within 10 years of the date of such alien's 
departure or removal (or within 20 years of such 
date in the case of a second or subsequent removal 
or at any time in the case of an alien convicted of 
an aggravated felony) is inadmissible. 

(iii) Clauses (i) and (ii) shall not apply to an alien 
seeking admission within a period if, prior to the date 
of the alien's reembarkation at a place outside the 
United States or attempt to be admitted from foreign 
contiguous territory, the Attorney General [now the 
Secretary of Homeland Security] has consented to the 
alien's reapplying for admission. 

Section 212(a) (2) (A) (i) (I) of the Act provides that any alien who 
is convicted of, or who admits having committed, or who admits 
committing acts which constitute the essential elements of a crime 
involving moral turpitude (other than a purely political offense) 
or an attempt or conspiracy to commit such a crime, is 
inadmissible. 

Section 212 (h) of the Act provides that the Attorney General may, 
in his discretion, waive application of subparagraphs (A) (i) (I), 
(B) , (D) , and (E) of subsection (a) (2) and subparagraph (A) (i) (11) 
of such subsection insofar as it relates to a single offense of 
simple possession of 30 grams or less of marijuana if-- 

(1) (A) in the case of any immigrant it is established to 
the satisfaction of the Attorney General that-- 

(i) the alien is inadmissible only under 
subparagraph (D) (i) or (D) (ii) of such subsection or 
the activities for which the alien is inadmissible 
occurred more than 15 years before the date of the 
alien's application for a visa, admission, or 
adjustment of status, 

(ii) the admission to the United States of such 
alien would not be contrary to the national welfare, 
safety, or security of the United States, and 

(iii) the alien has been rehabilitated; or 

(B) in the case of an immigrant who is the spouse, 
parent, son, or daughter of a citizen of the United 
States or an alien lawfully admitted for permanent 
residence if it is established to the satisfaction of 
the Attorney General that the alien's denial of 
admission would result in extreme hardship to the United 
States citizen or lawfully resident spouse, parent, son, 
or daughter of such alien; and 

(2) the Attorney General, in his discretion, and 
pursuant to such terms, conditions and procedures as he 
may by regulations prescribe, has consented to the 
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alien's applying or reapplying for a visa, for admission 
to the United States, or for adjustment of status. 

No waiver shall be provided under this subsection in the 
case of an alien who has been convicted of (or who has 
admitted committing acts that constitute) murder or 
criminal acts involving torture, or an attempt or 
conspiracy to commit murder or a criminal act involving 
torture. No waiver shall be granted under this 
subsection in the case of an alien who has previously 
been admitted to the United States as an alien lawfully 
admitted for permanent residence if either since the 
date of such admission the alien has been convicted of 
an aggravated felony or the alien has not lawfully 
resided continuously in the United States for a period 
of not less than 7 years immediately preceding the date 
of initiation of proceedings to remove the alien from 
the United States. No court shall have jurisdiction to 
review a decision of the Attorney General to grant or 
deny a waiver under this subsection. 

In Matter of Martinez-Torres, 10 I&N Dec. 776 (Reg. Comm. 1964), it 
was held that an application for permission to reapply for 
admission could be denied, in the exercise of discretion, since the 
applicant was mandatorily inadmissible to the United States, and no 
purpose would be served in granting the application. 

The record reflects that the applicant is inadmissible to the 
United States under section 212(a) (2) (A) (i) (I) of the Act. No 
waiver of such ground of inadmissibility is available to an alien 
previously admitted as a permanent resident if he has been 
convicted of an aggravated felony since the date of his admission. 

The applicant was lawfully admitted as a permanent resident in 
1989, was convicted of an aggravated felony in August 1999, and is 
inadmissible under section 212 (a) (2) (B) (i) (I) of the Act. In the 
applicant's case, there is no waiver of that ground of 
inadmissibility. Therefore, the favorable exercise of discretion in 
this matter is not warranted. 

Section 291 of the Act, 8 U.S.C. 5 1361, provides that the burden 
of proof is upon the applicant to establish that he is eligible for 
the benefit sought. After a careful review of the record, it is 
concluded that the applicant has failed to establish the warranting 
of a favorable exercise of the Attorney General's discretion. 
Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


