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DISCUSSION: The application for permission to reapply for admission after removal was denied by the
Director, California Service Center, and is now before the Administrative Appeals Office (AAO) on appeal.
The appeal will be rejected as untimely filed.

The applicant is a native and citizen of Mexico who on December 3, 1996, at the Calexico, California port of
entry attempted to smuggle 42.75 Ibs of marijuana into the United States. The applicant was found
excludable under section 212(a)(2)(C) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1182
(a)(2)(C) for being an illicit trafficker of a controlled substance and section 212(a)(2)(A)()(ID) of the Act, 8
U.S.C. § 1182(a)(2)(A)(Q)(II), for having committed an act in violation of law or regulation relating to a
controlled substance. Consequently, on December 9, 1996, an Immigration Judge ordered the applicant deported
from the United States. The applicant is inadmissible to the United States because he falls within the purview of
sections 212(a)(2)(A)()(I), 212(a)(2)(C) and 212(a)(9)(A)(ii) of the Act, 8 U.S.C. § 1182(a)(2)(A)()(ID), 8
US.C. § 1182(a)(2)(C) and 8 U.S.C.§ 1182(a)(9)(A)(ii). The applicant seeks permission to reapply for
admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 1182(a)(9)(A)(ii1) in
order to travel to the United States and reside with his parents and U.S. citizen siblings.

The Director determined that the applicant is not eligible for any exception or waiver under the Act and
denied the Application for Permission to Reapply for Admission After Removal (Form 1-212) accordingly.
See Director’s Decision dated September 9, 2004.

On appeal the applicant states that he received the Notice of Decision on October 7, 2004, in Mexico, and
hopes that his appeal is received within the allowed time. He further states he has remained outside the
United States since the date of his removal and he has been working and residing in Mexico. In addition he
states that he is a hardworking individual and requests that he be given a second opportunity in order to enter
the United States and prove that he will become an asset to this country. Finally the applicant states the he
has learned his lesson from the offense he committed, promises that he will never commit such an act ever
again and apologizes for the offense.

The applicant did not provide any documentary evidence regarding his October 7, 2004, receipt of the
Director’s decision.

The regulation at 8 C.F.R. 103.3(a)(2)(i) provides that the affected party must file the complete appeal within
30 days after service of the unfavorable decision. If the decision was mailed, the appeal must be filed within
33 days. See 8 C.F.R. § 103.5a(b).

The record indicates that the Director issued the decision on September 9, 2004. It is noted that the Director
properly gave notice to the applicant that he had 33 days to file the appeal. The appeal was received by the
California Service Center on October 14, 2004, 35 days after the decision was mailed. As the appeal was
untimely filed, the appeal must be rejected.

The regulation at 8 C.F.R. 103.3(a)(2)(v)(B)(2) states that, if an untimely appeal meets the requirement of a
motion to reopen as described in 8 C.F.R. 103.5(a)(2), the appeal must be treated as a motion, as a decision
must be made on the merits of the case.
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The regulation at 8 C.F.R. 103.5(a)(2) requires that a motion to reopen state the new facts to be provided in
the reopened proceeding, supported by affidavits or other documentary evidence. Review of the record
indicates that the applicant has failed to provide any new facts or evidence that support a motion to reopen
and therefore the appeal will be rejected as untimely filed.

ORDER: The appeal is rejected as untimely filed.



