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ISCUSSION: The wdiver application was denied by the Officer in Charge, London. The matter is now
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

seeking readmission within 10 years of his last departure from the United States. The applicant seeks a
waiver of inadmissibility in order to reside in the United States with his U.S. citizen fiancée.

The officer in charge found that, based on the evidence in the record, the applicant had failed to establish
extreme hardship to a qualifying relative. The application was denied accordingly. Decision of the Officer in
Charge, dated January 31, 2005.

On appeal, the applicant asserts that his U.S. citizen fiancée will suffer hardship should the applicant be
prohibited from entering the United States. Srtarement Jrom Applicant on Form 1-290B, received on February
23, 2005.

The record contains a statement from the applicant on Form I-290B; statements from the applicant and his
fiancée in support of the Form I-601, Application for Waiver of Ground of Excludability; a letter confirming
the applicant’s fiancée’s employment, and; documentation of the applicant’s Immigration history including
evidence that his fiancée filed a Form I-129F, Petition for Alien Fiancé, on his behalf. The entire record was
reviewed and considered in rendering a decision on the appeal.

Section 212(a)(9)(B) of the Act provides, in pertinent part:
(B) Aliens Unlawfully Present.-

(1) In general. - Any alien (other than an alien lawfully admitted for permanent
residence) who-

(II) has been unlawfully present in the United States for
one year or more, and who again seeks admission
within 10 years of the date of such alien's departure or
removal from the United States, is inadmissible.
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would result in extreme hardship to the citizen or lawfully resident Spouse or parent
of such alien.

The applicant is eligible to file a waiver under section 212(h)(1)(B) of the Act based on having established
that he has a U.S. citizen fiancée. Although, section 212(h)(1)(B) of the Act does not specify fiancées of U.S.
citizens as qualifying relatives for purposes of an extreme hardship waiver, if an alien seeking a K nonimmigrant
visa is inadmissible, the alien can seek a waiver based on 8 C.F.R. § 212.7(a), which provides, in pertinent
part:

(@) General—(1) Filing procedure—i) Immigrant visa or K nonimmigrant visa
applicant. An applicant for an immigrant visa or “K” nonimmigrant visa who is
Inadmissible and seeks a waiver of inadmissibility shall file an application on Form
I-601 at the consular office considering the visa application. Upon determining that
the alien is admissible except for the grounds for which a waiver is sought, the
consular officer shall transmit the F orm I-601 to the Service for decision.

In determining that a fiancée is equivalent to a spouse for purposes of the extreme hardship statute, the AAQ
relies on 22 C.F.R. § 41.81 which provides:

§ 41.81 Fiancé(e) or spouse of a U.S. citizen and derivative children.

(a) Fiance (e). An alien is classifiable as a nonimmigrant fiancé(e) under
INA 101(a)( 15)(K)(i) when all of the following requirements are met:

(3) The alien otherwise has met all applicable requirements in
order to receive a nonimmigrant visa, including the requirements
of paragraph (d) of this section.
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(d) Eligibility as an immigrant required. The consular officer,
mnsofar as is practicable, must determine the eligibility of an
alien to receive a nonimmigrant visa under paragraphs (a), (b) or
(c) of this section as if the alien were an applicant for an
immigrant visa, except that the alien must be exempt from the
vaccination requirement of INA 212(a)(1) and the labor
certification requirement of INA 212(a)(5).

proceedings. Once extreme hardship is established, it is but one favorable factor to be considered in the
determination of whether the Secretary should exercise discretion. See Matter of Mendez, 21 1&N Dec. 296
(BIA 1996).

Matter of Cervantes-Gonzalez, 22 1&N Dec. 560 (BIA 1999) provides a list of factors the Bureau of
Immigration Appeals deems relevant in determining whether an alien has established extreme hardship
pursuant to section 212(i) of the Act. These factors include the presence of a lawful permanent resident or
United States citizen Spouse or parent in this country; the qualifying relative’s family ties outside the United
States; the conditions in the country or countries to which the qualifying relative would relocate and the
extent of the qualifying relative’s ties in such countries; the financial impact of departure from this country;
and significant conditions of health, particularly when tied to an unavailability of suitable medica] care in the
country to which the qualifying relative would relocate.

On appeal, the applicant asserts that his fiancée will experience significant hardship if he is prohibited from
entering the United States, Statement from Applicant on Form I-2908 The applicant’s fiancée provided that
all of her family members are in the United States, and that she would be deprived of their support and

currently taking is not available in Ireland, and that changing to a new insulin could pose health
complications. /d. The applicant’s fiancée further explained that she and the applicant would be deprived of
educational and employment opportunities if they reside in Ireland. 74,

It is noted that the applicant indicated on Form I-290B that he would submit additional documentation to the
AAO within 30 days of filing the appeal. The appeal was filed on February 23, 2005, However, as of the
date of this decision, the AAO has received no further documentation or correspondence from the applicant
and the record wil] be considered complete,



extreme hardship. /NS v. Jong Ha Wang, 450 U.S. 139 (1981). Again, the applicant’s fiancée, as a U'S,
citizen, may remain in the United States and avail herself of educational and employment opportunities.

The applicant’s fiancée indicated that she has been diagnosed with Type I diabetes for which she requires
insulin injections. The applicant
Ireland, and thus she would be at risk of health complications should she relocate there. However, the
applicant has provided no documentation or medical records to show that his fiancée 1s a diabetic, or to
support that she requires a specific type of insulin. Going on record without supporting documentary

Based on the foregoing, the instances of hardship that will be experienced by the applicant’s fiancée should
the applicant be prohibited from entering the United States, considered in aggregate, do not rise to the leve] of
extreme hardship. Having found the applicant statutorily ineligible for relief, no purpose would be served in
discussing whether he merits a waiver as a matter of discretion.
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ORDER: The appeal is dismissed.



