U.S. Department of Homeland Security
20 Mass. Ave., N.-W. Rm. A3042
Washington, DC 20529

wentifying data deleted to U.S. Citizenship
prevent clearly unwarrante¢ and Immigration

‘mvasinn of persongl privacy

pUBLIC COPY

Office: PHOENIX, AZ Date: MAY 2 4 2008
APPLICATION: Application for Permission to Reapply for Admission into the United States after

Deportation or Removal under section 212(a)(9)(A)(iii) of the Immigration and
Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(ii)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

\-&, -~
] Pty o P VN N
G Aen LA

Robert P. Wiemann, Chief
Administrative Appeals Office

WWW.Uscis.gov



Page

DISCUSSION: The Application for Permission to Reapply for Admission into the United States after
Deportation or Removal (Form I-212) was denied by the District Director, Phoenix, AZ, and is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of Guatemala who entered the United States without inspection on March 18,
1987 at the San Ysidro Port of Entry. On August 3, 1990 the applicant was deported to Guatemala and then re-
entered the United States without permission in June 1992. The record also indicates that the applicant was
convicted of Possession of Drug Paraphemalia on December 2, 1992. During his adjustment interview the
applicant then made a sworn statement that at the time of his arrest he was in possession of cocaine. Therefore,
the applicant is inadmissible to the United States under section 212(a)(2)(A)(i)(II) of the Immigration and
Nationality Act (the Act), 8 U.S.C. § 1182(a)(2)(A)(1)(II), for having admitted to committing a crime
involving a controlled substance. The applicant is also inadmissible under section 212(a){9)(A)(i) of the Act,
8 U.S.C. § 1182(a)(9)(A)(1) and seeks permission to reapply for admission into the United States under
section 212(a)(9)(A)(ii1) of the Act, 8 U.S.C. § 1182(a)(9)(A)(iii) in order to reside in the United States with
his U.S. citizen spouse and children.

The Director determined that the unfavorable factors in the applicant’s case outweighed the favorable ones.
The Director denied the Form I-212 accordingly. See Director’s Decision dated February 25, 2005.

On appeal, counsel asserts that the district director failed to properly weight all the favorable factors in the
applicant’s case. He also asserts that the district director abused its discretion in expounding only the
applicant’s unfavorable factors, without any reasonable discussion of the positive contributions and interests
of the applicant. Form I-290B, dated March 30, 2005.

Section 212(a)(2)(A)(1) of the Act states in pertinent part:
() Criminal and related grounds. —
(A) Conviction of certain crimes. —

(1) In general. — Except as provided in clause (ii), any alien convicted of,
or who admits having committed, or who admits committing acts
which constitute the essential elements of —

(D a crime involving moral

turpitude (other than a purely political offense) or an attempt or
conspiracy to commit such a crime, or

(I a violation of (or

conspiracy or attempt to violate) any law or regulation of a State, the
United States, or a foreign country relating to a controlled substance
(as defined in section 102 of the Controlled Substances Act (21
U.S.C. 802)), is inadmissible.
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Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraph (A)(i)(I),
(B), (D), and (E) or subsection (a)(2) and subparagraph (A)(i)(Il) of such subsection insofar
as it relates to a single offense of simple possession of 30 grams or less of marijuana . . . .
(emphasis added.)

Before the AAO can weigh the discretionary factors in this case, it must first determine whether the applicant
is eligible to apply for the relief requested. As noted above, the applicant is inadmissible pursuant to section
212(2)(2)(A)(A)D) of the Act. The record clearly indicates that the applicant made a sworn statement at his
adjustment interview stating that he was in possession of cocaine in connection with his conviction for
possession of drug paraphernalia. Therefore, the applicant is clearly inadmissible under section
212(a)(2)(A)(A)ID) of the Act and as a result does not qualify for a waiver of inadmissibility under section
212(h) of the Act.

Matter of Martinez-Torres, 10 1&N Dec. 776 (reg. Comm. 1964) held that an application for permission to
reapply for admission is denied, in the exercise of discretion, to an alien who is mandatorily inadmissible to
the United States under another section of the Act, and no purpose would be served in granting the
application.

The applicant is subject to the provisions of section 212(a)(2)(A)(i)(II) of the Act, which are very specific and
applicable. No waiver is available to an alien who admits to a crime involving cocaine, therefore, no purpose
would be served in the favorable exercise of discretion in adjudicating the application to reapply for
admission into the United States under section 212(a)(9)(A)(iii) of the Act. As the applicant is statutorily
inadmissible to the United States, the appeal will be dismissed.

ORDER: The appeal is dismissed.



