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DIISCUSSllt4.N: waiver application was denied by the District Director., l..os Angeies, Caiifi>~-nia. The 
matter is now befbre ihe Admi~-rjs*a~ive Appeais Office (AAC3) on appeal. 'The appeal will be dismissed. 

The record reilects t':-tar the applicant is a narjve and citizen of Mexico who sias found to be irrad~-nis.sibie to 
the Iini:,ed States purst~anf ro sec?ion 21 2(a)(,3)(iij(ij(I) of the Immigration and Nationality Act (the r%ct), 8 
U.S.C. 5 11  82(a)(2)(,4j(i)(I), for having been convicted of crimes ij~volving rrloral tulpitude. The record 
i~tdicates chat the applicant i s  married ti> a U.S. ciiizer-r and has iuio I1.S. citizeil cI.:licirt.n. The appficanr seeks 
a waiver of i~racll-nissibility :),in order icj reside w i ~ h  his wife and children in the Gniteii Srates. 

Tile c.fistric; director fo~tnci that there iy;as no rv~dence in the record to scpport a iinclirlg that the appl-ical-ct's 
spouse or c.5ildr-en would suffer erctrenie hardship should the applicant be rcinoved irorrl the United Siaies. 
TTlc application  as denied accordingl-y. Set 0i.itrii.t Dirxfot .  Decision, dated February 17, 2005. 

C i n  appeal, counsel siibmits mrgylernenkl evidence io shrstv tj-rat the apptica~zt's spwise ai:d chil:dreri would 
sul'i-kr extreme hardship as a result of his inac!nrissibility. G~~i ! : ,s !? l ' .s  ifric,!; ;.dated April 12. 2005. 

'T'he record includes. br:t is fiat limited ti:, rile foliowing documer~ts: the applicant's spouse's ~aturalization 
certificate: the birr11 ce!-rifica:es ui'the applicant's two Ti.S. citizen children; a derisratiori fimn the applicant's 
spcjuse arrd a 'ietler frc31-n the SI)OUS~'S entployer. 

'The record inriicates that the applicaz~t was convicted of Taljring a Vehicle Witho:lt the BPv,.i:er's C'r~nserit, a 
misderncanor under Caljfomja Pena! Code, 1085 l(A j on October 6, 1992 arid lieceiving Stole31 Proper~y, a 
felony urldzr- Q_'alif<?mia Penaj Code: 496JA) i?n Nitven~ber 6 ,  i.997. 

Secti~1-r 21 :(a)(: ,(A j of the Act states m pertinent part, that. 

( I )  [Ajny alien ccpixvicted o t  or who ac%aits having committed, or ivl:o a h i t s  coinnxitting acts 
whjch coilsiitute thc essej~iiai elemer~ts of- 

(I) n cfime i ~ ~ v o i v i ~ ~ g  moral tun-pitude 
(ntkcr that a j~ucl;~< polliical of'kl-tse) or air attempt or corlspi!-acy tej corru~lii 
such a crirne . . . is inadmissible. 

Secticm 2 12(h) states in pel-fimd part that: 

Ih) 7'he Attorney Gei:eral may. in his discretion, waive tkrc application of subparag~apks !'A)di)(l) 
. ,. . . . of sr:hsi.ciion ia)iSj . . . {I- 

( I  )(A) ll ']~ rs estahh:<hihed 10 tl-rc sairrl';ictlon ofzhe At1nnlr.y Cicnerai that- 

(i) [Tjlre aciivrtie:: fi:)r. wt~ich the alien is iiiadmissible nccuixed more than t 5 
years I?ef~-e tile date 01 the alien's applicafioil for a visa? adn?issiont 01. 

adjnstmri:t czf statil,s, 

( i i )  the zdrnission to the United States of such alien ix;uuld not be contrary to the 
rlational weihre, safe~y, or. sea~rity oEths C.11tited Sttites, and 



(B) i n  ?he case {sf' an inmmigant wtm is the s-pouse, parent. so11, or daughter of a citizerl of 
~lle C111iiet'. Sates 0:- an aiiei: lawfirlly adadn-titted .for ;zernmnent residet>ce ~f it is 
establrsized to the ~ a t j s ~ c t i o n  of the t2tton:ey Generai that tl:e alien's denial of sdnlission 
would rcsi.iIt in eatren:e hardship ro the Unite.:I States citizen or lawKri!j/ resident spouse, 
parent, son, or ITifaghtm of sush alien. 

The acl:ui~ies leading up to :he applicant's convictions took place on September 25$ 1902 and August 1 ,  1347. 
,411 applicafioi~ for adnslssion or adji,is~~nent is a "cor7LinuingN application adjudicated based on dre tzw and 

. . 
facts in effect on the date of the decrs~on. :kft,cter qf,4iarc~m. 20 I&N k c .  557 (BIA 19992). There has heen 
no fin;iI clecisxx~ n~ade on the applicant's 1-48 application, so the applicant, as of today, is still ssekir~g 
adn:issivn by v-i~hre ofactjustr?:ertt frorrr his ur~Pawfi~l sratus. Thus, the actisities leading up io the applicant's 
convictions occurred less than 15 years ;won: the date of &is decision. 'The applicant is fhereivse statutorily 
ineligible tivniver pursuant to sectioi: 112ih)41 )(A) of the i?lct. He is however. eligible to apply for a 
waiver of inadnlissihjlity pwsuant to section 2 I S(h)(B) of :he Act. 

14 scction SI?(Il) ivaiver oftf-~e bar to admission resulting f ~ o m  section 21 2(a)(2)(i%)ii) of the Act i s  dependent 
i'irst Lipor: a showirrg it?:ji the bar imposes an extreme hardslrip to the U.S. citizen or lawfiijly resident spouse, 
parenf or clrild of fhe applicai:t. f4nrdship the alien ii~n-tself e:cprriences due to separation is irrelevant to 
section 21 3(h) vy.ait.er proceedings ~ ~ n l e s s  ii causes l~ardship to the applicant's spouse and/or chilciren. Once 
ex. :I . tm: 3 frxrdship is es:,ablislted, it is bur one fzivorahle factor to be considered in the deterrt~jnatio~-r o i  whether 
tIre Secretary should exercise dlsa-eiion. SGP !b"!'rMc1.- d'kf~~rri ir~,  21 I&N Dee. 296 i H l A  7 Si9b). 

In .<%:k:itcr i~/ 'C'~~~~~~crr; i i . i .-Gon~~i~Icz, 22 6&N Dec. 56'3 (BIA 19'39) the Board of Tmmigalion Appcais (BTA) 
provided a list of i'actol-s i t  deerned releicant irr derern~inil~g u,rhether a11 aherr has established extreme hardship. 
'I'hesc. factors included the presence of a lawful pem-mmtresident or (Jnited States citizen spouse or parent 
in this country: the qiialifying relatiire's ihn?.iiy ties outside the United States: the conditions irr the coul-rtry or 
couniries to tGktic'n the qual~~~~ingrcla i ive  would relocate arrd the extent of the qualifying relative's ties in such 
countries; ihe fi.!?.ancial iiryract of departure lrorn firs cou~try;  a13d sig~iiilcant conditions of I~ealdr, 
partic::lariy w'ner; titxi ti:, an urrwpailabiliiy of suitable medical care irr the country to ia:htch the quaiifying 
relative i~iiouid relocate. 

U.S. court decisions Irave aitditir:?i~ally held tlsat the cornnicrin results of cit=porlatiori or exclusiorr are 
insuffjcienr iij prove extreme harcjsbip. See Hrr.csra 1,. PJS. 924 F.ld 465, (9"' Cir. 1991). Fur cxammple, 
i%ifafrev i?J'Pilci?. 21 Y&N Dec. 627 {BIA 19061. field d:at en~olional hardship caused by severii:g Firnily anti 
cornrntmity tics is a cornrnon resuit of deportation and does not constitute extreme hardship. Tn adrillion, 
Pr7.e: :I. liV.5. F.3d 390 (9:'' Cir. lC)9Gj, held that tl:e cr~mnlon results ofdepol-tation are i~sufficieni io prove 
extreme hardship and defizect "extreme hardship" as hardship that was unususl vs beyond thai which would 
norntally be expected upon dej3oriation. f;{~wstrn v. iiYYY. siipra, I:eld further that the uprootir~g of ranlily and 
sepil-tion from k-imds does [jot necessarily amount to extreme hardship but r~thcr. r-epr:esenis the type of 
rr7coni~eriience and hacdship experiei~ced by tile hmilies of mosi aliens beii-rg deported. Moreover, the 1.j.S. 
Si.iprr.~ne Ci31.u-t addiiiisr~ally held in I I ~ S  ii. ,,fi~ng hia /4;1ng, 440 I.!.S. !39 (l9ic;1.), th;it the ~~xei-e :<howii:g of 
economic detriment to quaiifyijzg Fm~iljr ~ocmhcr:: is ii:siifficiei?t to :varrant a finding of exueme hardship. 

'!.he A,.+<.) notes that extreme Ilarc.:shlp to :he ap;j1icant7s S ~ O U S ~  a:;di~i~- ch~ldre~l tnust be established rr l  the 
eveni that they reside i~ Mexico or in ihe event that :;i~e_v reside la? the United St~tes ,  as they are riot required 
lo rmde  c:,utside of ;he United States based on the denial of the aj>plicant's waiver recprest. 'T'he AAO v:;lJ 
corisiiier the relevant hciorj ir: a;fjudication of this case. 
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'T'he first part of the ar~rrlysis requires the zrpplicant lo cstahlish extreme harcjship to his spouse and/or childreri 
irl the event that they reside in %lexica. l h e  applicant's sporise states in her declaration, dated April 7, 21,105, 
ihaf she ;ind her cl~ildren m~orrld suffer extreme hal-clsi-rip as a result of relocating 1-ct Mexico. She states that her 
two children. ages 5 and I I ,  can speak Spanisl:. hut ccai~ot read or write in Spanish. She adds that the cltildren 
speak predominantly in En,giisl? because that is what they speak in scl~uol. She states that 21-1ey ]lave lived in 

, , the iinitcd States and aRended scho(3i i:rr the eiinired Siales their entire lives. I he appiicant's spouse states that 
1-ter children sv011Id j~ave to live in potwty in Mexico. xsould be sepnraterfi from their entire extended farnily 
antd would no longer be able to araend school if elxy relocated to Mexico. She asserts that this adjustmelst 
woilld cause then1 estrenre hardship, especially their 013est child. 'T'lle iL40 finds that the applicant's olrlsst 
child would sul-Yer exfrer~re J~ardstlip as a res~llt of relocating to %lexica. gl.elcicatioi~ to hflexico coulcl 1iai.e a 
severe impact cin the oldest chiici's etincation and ability fo prosper because he does not read nr write i!: the 
Spanish 1;inguaps. In : l4~ jCf~~  oj' KOO, 23 I&N Dec. 45 (BIA 2001 ), the Board o f  Imjnigs-ation :'ij?l~eals fo~u-rd 
tlrat adolescents ~~ . ;nu ld  suffer extreme I-lardship as a result of relocating m a country ~vhere they do not kuvtv 
the culnjre nr the Izinguage. Therct'ore, the record does reflect that relocaticjn to Mexico vvili rescllt il: exireme 
hzrirlsliip t.o the applicant's oldest; chiid. 

'l'lie second part of the aiaalysis rcqoires lire applicant i c j  esiablisll extreme hardship in the event that his 
, - 

spouse and/or chilcIren remail? iir rhe United Slates. 1I:e applicant's spouse stares in her- Jeclaratiori. t h a ~  she 
arjd the children lvorrld be ernoiic.ir-tali!: devastated if the).: were separated frfronl tlae applicant. 'l'he applicant's 
s~30ux sub,nit;eii ni:i docrmtent-ation to estabIish the ester): of this en~otional hardship a.nd whether i t  would 
rise tr: the i e t d  of estrenic. '%'he applicarst's si.rousa: slates that she works full-time while the applicant t~c:jrks 
parr-ti~?~e and fie :md the spc?use9s inotl~er care %ti. the ehililret~. She states that if the applicant wa returned to 

Mexicc die would find it hard to provide f c ~  herself and her children. 'The applicant's spouse submitted no 
evidei~ce lo suppor-t a ijnding ~ r f  fina~~ciai hardship. The AAQ i:otes tllat the record indicated that the 
appIic;iui's spouse arlrl her. childrexi have a large extenzlecl family that either lives in the same house or close 
hy. The appiicanb's spouse staces that the npplicalit,  he chilrlren and i~ersalf live it: a large hime with the 
apgiicant's lnothcr and five sibIings. She also slates that her rrtother helps her with the cl~ildrei~ a lot ancrl i s  
very close to her. 7'he record Ihils to establish that the applic~wt-s spouse wfo~ild he unable In receive help 
Irrorn these family uiembers if the applican-t was ren~oveci from the United States. 

A review o f  the cioeumc.ntatim in ihe record. when considered in  its totality reflect,: that the applicant has 
failcti to s I : o ~  !hat his U.S. cjiizen spouse znd:or children woi~ld stiffer hardship thtn was unusual or beyond 
t1-tat iihicii woubd nom~aiiy he expectecb upmi removal. I-laving found the itpplicant stati.itor.ii)i in~eligihie for 
retic{-; $10 purpose u)oiald he sen,eJ in discussing \~lheti~er- the applicant merits a waiver. as a niaiter sf 
discretion. 

In proceedings for application fc>r. waiver of grounds of inadnrissibility under sectiotj 2I2(h) of the Act, the 
burtiel: of' pri:rvi,tl.g eiigibiiity remains entirety wit11 tIae applicant. Section 291 of the ActI 8 II.S.C:. $ 1361. 
I -he ,  the applicar~t has not met that burden. RccordingIy. tile appeal will be dismissed. 


