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DISCUSSION:  The Application for Permission to Reapply for Admission ints the United States afier
Deportation or Removal (Form 12123 was denied by the Officer in Charge, Vienna, Austria, and is now before
the Administrative Appeals Office {AAQ) on appeal. The appeal will be dismissed.

The applicant i3 a native and citizen of Hungary who was adoutied into the United States as 2 non-immigrant
visttor for pleasure on Septernber 17, 1991, with an authorized penied of stay until March 16, 1992, The
apphicant remained 1n the United Siates beyond her authorized period of stay and on January 3, 1995, she filed
a Reguest for Asylum in the United States (Form 1-589) with the Immigration and Natur& ization Service
{now Citizenshup and Immogration Services (CIS)). On March 3G, 1993, the applicant was interviewed for
asyhum status. On April 3, 1995, her asyium apphication was referred to the imnugration court and an Order
i Show Cause (O8C) for 2 hearing before an tmmigration judge was served on the applicant. On November
18, 1996, an imwnigration judge found the applicant removable pursuant o section 2410} 1)}B} of the
Tmraigration gnd Nationahty Act {the Act), for having remained in the United States longer than permitted,
and granted her voluntary departore unul Ocetober 18, 1997, in lieu of deportation. The applicant fawled to
surrender {or removal or depart from the United States on or before October 18, 1997, The applicant’s fatlure
to depart the United States on or betore October 18, 1997, changed the voluntary departure order 1o an order
of deportation. On Qctober 23, 1997, a Warrant of Deportation (Form -205) was tssued and a MNotice to
Deportable Alien {Form [-166) was 'igrwaz ded to the apphcant requesting that she appear at the Los Angeles,
Catifornia District Office in order to be removed from the United States. The applicant failed to surrender for
deportation or depart from the United States. On May 16, 2002, an immigration judge denied the applicant’s
Motion to Reopen {(MTR) her deportation proceadings. The record reveals that the applicant departed the
United Stales in Septernber 2003, and as such self~deported. The apphicant s the beneficiary of an approved
Petition for Alien Relative (Form 1-130} filed by her U8, citizen spouss. The applicant is inadmissible under
section 212{a}ANMHY of the Act, 8 US (‘ N J 2( a¥ 9 ANy She secks permussion to reapply for

order to travel to the United States and reside with ber U8, citizen spouse and chuld

The Officer in Charge determined that the unfavorable factors in the applicant’s case outweighed the
favorable factors, and denied the Form 1212 accordingly. See Officer in Charge s Decision dated August 24,
2004,

The AAQ notes that the Notice of Denal (Form F-292) indicated “. .. Application for Waiver of Grounds of
Excludability (1-601) be dented for the following reasons: SEE A ’{T ACHMENTS.” The application in the
present matter is for permission to reapply for adnussion, not a waiver of inadmissibility. The AAQ finds this
error to be harmiess since 1t does not affect the outcome of the deciston. In the attachment and in his decision
the Officer in Charge adjudicated the Form 1-212 pursuant to section 212(&){ MUAN:G of the Act. The 1601
watver application was rejected based on the denial of the Form 1212

Section 212(a)9H A} of the Act states in pertinent part:

(&) Certain aliens previously rernoved.-

{11y Other aliens.- Any atien not deseribed in elause (1) who-



{1y has been ordered rvemoved uvnder section 240 or any other
provision of Taw, of

{11} departed the United States while an order of removal was
ouistanding, and secks admussion within 10 yvears of the date of such
ahien’s departure or removal {or within 20 vears of such date in the
case of a second or subsequent removal or at any time mn the case of
an ahien convicted of an aggravated felony} is inadmissible.

{111} Exception.- Clauses (1) and (i1) shall not apply to an alien secking admission
within a period if, prior to the date of the alien's reemibarkation at a place cuiside the
United States or atiempt to be admitted from forelgn contiguous territory, the
Seeretary has consented o the shien's reapplying for admission.

A review of the 1996 Hlegal Iimmigration Reform and Immigrant Responsibility Act (JIRIRA)Y amendments o
the Act and prior statutes and case law regarding permission to fcapply for adrussion, reflects that Congress
has, (1) increased the bar to adissibility and the waiting period from 5 to 10 years in most instances and 1o
20 years for others, (2} has added a bar to admassibility for alicns who are unlawfiully present m the United
States, and (32) has imposed 3 permanent bar to admassion for aliens who have been ordered removed and who
subsequently enter or attempt to enter the United States without heing lawtially admitted. It is concluded that
Congress bas placed a high priority oun deterning aliens from overstayving their authorized period of stay and/or

from bemng present i the United States without a lawfol adoussion or parole.

(n gppeal, counsel submits a brief in which he states that the apphicant is seeking permission to reapply for
admission into the Unued States based upon section 212{a¥ 9B v) of the Act and an approved Form 1130,
Counsel states a waiver of section 2128 X9 B} of the Act may be granted if the applicant can establish that
extreme hardship would be imposed on a quahiyving relative. Counsel further refers to case law regarding
extrerne hardship in an effort (o show that the applicant’s spouse would suffer extreme hardship if the
apphicant is not permitted io enter the United States. Counsel states that the applicant’s spouse 18 g ULS.
citizen, he does not speak Hungarian and would not be able to find employment in Hungary, In addition,
counsel states that because Hungary 1s geographically remote from the United States it would be financially
unatfordable for the applicant to travel o Hungary or communicate with ks spouse by ielephone.
Additionally, counsel states that the applicant’s child does not speak or understand Hunganan and will be at a
disadvantage at school. Furthermsore, counsel states that upon arrival in Hungary the apphicant’s child
developed chronic bronehitis and the cost of medical treatment for this condition in Hungary will be a
trereendous financial hardship.  Moreover, counsel states that the appheant’s spouse has met the standard of
“extreme hardship” and the apphicant has demonstrated that her application merts favorable consideration.
Finally, counsel requests granting the apphicant a waiver of the 10-year bar pursuant to section
21289} BYv) of the Act.

The proceeding in the present case is for an application for pernussion to reapply for admission into the United
States after deportation or removal and, therefore, the AAO will not discuss the applicant’s madmiussibiiity
pursuant 1o section 21 2{a) 9B of the Act, for having been unlawfully present in the United States for a
perod of one yvear or move or hey eligbility for 2 waiver based on her marnage 1o 3 U.S. Citizen, pursuant to
section 21 2HaX9UBK v} of the Act. Those are issues related 1o a waiver of inadmissibitity through the filing
of a Form 601, As previcusly noted, the applicant’s Forro 1-601 was rejected. These proceedings are



fimited to the Form 1-212 and the issue of whether or not the applicant meets the requirements necessary for
the ground of inadmissibility under section 212{a}9 AN of the Act to be waived. That is the only issue
that will be discussed.

Unlike sections 212{g), (h}, and (1} of the Act {which relate 1o waivers of madmissibility for prospective
unmigranis}, section 212{a}9(A)i) of the Act does not specify hardship threshold requirements which must
be met. An applicant for permission to reapply for admission mto the United States afier deporiation or
removal need not establish that a particelar level of hardship would result to 3 qualifving fanuly member if the
application were denied. The AAG will consider the hardship to the applicant’s spouse and chuld, but it will
be just one of the determining factors.

In Matter of Tin, 14 1&N Dec. 371 (Reg. Comm. 1973), the Regional Commissioner listed the following
factors to be considered in the adjudication of a Form 1-212 Applhication for Pernussion to Reapply After
Deportation:

The basis for deportation: recency of deportation; length of residence in the United States:
applicant’s moral character; hiz vespect for law and order; evidence of reformation and
rehabilifation; family responsibiities: any inadoussibifity under other sections of law;
wardship involved to himself and others; and the need for his services in the United States.

In Tin, the Regional Cornmissioner noted that the appheant bad gained an equity (job experience) while being
wrifawiolly present u the 1.5, The Regional Commussioner then stated that the alien had obtained an
advantage over aliens seeking visa issuance abroad or who abide by the terms of their admussion while in this
country, and he concluded that approval of an application for permission to veapply for admission would
condone the alien’s acts and could encourage others to enter the United States to work unlawiully. £

Muatter of Lee, 17 1&N Dec. 275 (Comm. 1978) further held that a record of immigration violations, standing
alone, did not conclusively support 2 finding of a lack of good moral character. Matter of Lee at 278, Lee
additionaily held that,

[TThe recency of deportation can only be considered when there is a finding of poor moral
characier based on meral terpitude in the conduct and attitude of a person which evinces a
callous conscience {toward the violation of immigration laws] . . . . In all other mnstances
when the cause of deportation has been removed and the person now appears eligible for
issuance of 2 visa, the time factor should not be considered. fd.

The court feld in Garcia—Lopes v INS, 923 F.2d 72 (7 Cir. 1991), that less weight is given to equities
acquired after o deportation order has been entered. Further, the eguity of a marriage and the weight given to
arty hardship to the spouse is dimunished U the parties married after the conumencement of deportation
proceedings, with knowledge that the alien might be deported. It is also noted that the Ninth Cireurt Court of
Appeals, i Caraalia-Nunoz vINS, 627 ¥.24 1084 (9™ Cir, 1980, held that an afier-acquired equity, referred
10 as an after-acquired family tie in Mutrer of Tijam, 22 I&N Dec. 408 (BIA 1998) need not be accorded great
weight by the district director in considering discretionary weight. Moreover, in Ghassan v. INS, 972 F.2d
631, 634-35 (8™ Cir. 1992), the Fifth Tircuit Court of Appeals held that giving diminished weight to bardship
faced by a spouse who entered mto a marriage with knowledge of the alien’s possible deportation was proper.
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The apphicant m the present matler married her U5, citizen spouse on February 5, 2001, approximately six

vears after deportation proceedings were initiated and over three years after her voluntary departure order

became # final order of deportation. The applicant’s spouse should reasonably have been aware at the time of

their martiage of the possibility of her being deported.  She now seeks relief based on that afier-acquired
wity. Therefore, hardship to her spouse will not be accorded g great weight.

The AAD finds that the favorable factors m this case are the applicant’s family tfies in the United States, her
U.S. citizen spouse and child, an approved Form 1-134, and the prospect of general hardship to her fanuly.

The AAD finds that the unfavorable factors in this case include the applicant’s overstay after her indtial lawful
admission, her failure to depart the Umied States afier she was granted voluniary departure and afier her
voluntary depariure order became z [{inal order of deportation, her unauthorized employment and her lengthy
presence n the United States without a fawful admussion or parole. The Conunissioner stated in Marter of
Lee, supra, that residence m the United States could be considered a positive factor only where that residence
is pursuant to z legal admission or adjustment of status as a permanent resident. To reward a person for
remaiming in the United States in violation of law would seriously threaten the structure of all laws pertaining
to immigration.

The appiicant’s actions in this maiter cannd be condoned. Her equity, marriage 1o a UK, citizen, gained afier
she was placed in deportation proceedings, and after her voluntary departure order became a final order of
deportation, can be given only minimal weight. The applicant has not established by supporting evidence that
the favarable factors outweigh the unfavorable ones.

Section 291 of the Act, 8 US.C. § 1361, provides that the burden of proof is upon the applicant 1o establish

chimbility for the benefit sought. After a careful review of the record, it s concluded that the applicant haq
failed to establish that a favorable exercise of the Seeretary’s discretion is warranted. Accordingly, the appeal
will be dismissed.

ORDBER: The appeal is dismssed.




