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DHSQIIISSION: The Application for Per-mission tilt Reapply for i'idrnissior: into tile United States alter 
Deportation w- R~emvval (Fox-131 1-212) was denied by the i>f;f?cer in Charge, Vierma, Austria, and is i~ow before 
the Acin~inisti.atixie tZ~spealflfSice jAAOi on appeal. 'The a~pen'i will be dist-i~issed. 

The applicant is a native and citizen of fisrrgary who was gdn~itted into i?ie linited Srates as a non-inxxjgrar~t 
visitor for pleasure on Septembci. 17: i901, with an authorized period isf stdy :.mtil h%rch 16, 1992. The 
appi~cant remained in  the Uniled States beyonci her authorized periisd ofsray and on lanilary 3 ,  1995, she !:led 
a Request for i2sylurn in the CJnited States (Fornl 1-589) with the Tmn~igration 2nd Nat~ualization Service 
(IIW Citizerrsiiip and 1n:miga:ion Services (CIS)). On March 30, 1995. the applica~t was intervrcwed lor 
asylum st-akls. 0:: liZpril .'3, 1035, Irer asyirinl appli~ation was refei~ed to the irnmjgr!ratiun court and an Order- 
lo Show Cl'zi~ise (OSC) fix a hearing befbre an imtnigration judge was served on the applicailt. On November 
IS, 1496, an imrnigatlon judge foiinri thr applicant r-en:oval?ie pursuant lo section 24!(a)(I)(B) of the 
lmmigation and Natiorialiiy Act (the Act), for hairing remained in i'ne \.!nited States longer than pertnitted. 
and gwnted her \~.oluniaq departure until October 18, 1997, in lieu ,of deportation. The app7icanl hilled tc~ 
sui~ender for removal or depafi fiom the 1-Tnited States on or before.October ! 8, 3997. Tbe applic;it's failure 
to depart :!re U!sited Srates on or befixe October 18, 1997, charrged the vo1unt.u-y departizre ordw to an order 
of deportatiirn. On October 23, 1907, a Warrant of Deporalion (Form 1-205) was issued a!:d a Notice to 
I.z)eportable Alien (F:orm 1-166) was firrwarded io tf~e appiicant xqilesnlng that she appear at the 1.0s AilgeIes, 
California District Office in orrler to Ise renloved f h n i  the United Stairs. The applicant Failed to strrrerlder for 
depofiation or depart fri:im the (.mite$ States. 011  May I6. 2002, an immip-ation judge cienied !he applicant's 
Motion to Reopen (M'l'M) hci deportation proceedings, TIre record reveals that ti:e applicant departed the 
Uniter:7 Szites it7 September 200:1?, and as such self-deported. 'I'hr. applicant IS tile beneficiary of an approved 
Petition f o ~  Alien Relative (Fornl 1-130) filed by her Ti.S. cirizen spouse. The ;ipplic,ini is inadnissjble binder 
section 2ll(a)(9)(A.)(ii) of the Act, 8 5.S.C. $ 1182(aj(9)(Aj(iij. She seeks pern~issjon to reapply fctr 
adnrissjon into i5c IJnited Stntrs under section 2i2ja)(O)(ft)(iii) o-f the Act? 8 E.S.C. l 'i82(a)(?j(tZ)(iii), in 
order to travel to the I.!nited States a ~ d  rcside with he:- UUS. citizen spouse and chlid. 

'Ylze Officer in C'harge detemined that the unfaswahle factors iil rile ajrplicai~i's case ot~tltweighed the 
fzvorable factsl-s, a d  denied the Forrn 1-2 12 akcorilingly. .$ei? C!@icc>r in Chiri-pt' 2 Liecixiorr dared August 24, 
2i?OS. 

The A.AO rrores that ille Notice o'Der:rsl (Form 1-292) indicated ". . . Applicatiot? for Waiver of Grotrnds oi' 
Excludability ( 1-60 1) be den ied fix :Re Pdlloiving reasims: SEE A'TTAC'HMES'TS," 7'he appiica tion jn the 
present mat-ter is for pernrission to reapply for admlssii~in, ~:ot a waivct- c~rf inacknissibility. The A h 0  k ~ d s  this 
error io be ham-tless since ;t  does not affect the ctutcorne of the drcision. 'In the ar2achn;ent and in Iris decisioli 
the (LZfiicer in C:hargr adj:!dicated the Forrrl 1-21? pi3rsr1an.t to section 2I2jad(9)(,A)(iii) oi' the Act. 'Fhe 1-60] 
-waiver applicatiorl was, rejectec! based an the irIerlial of the F o n ~  1-212. 

Scclron 212(n)(9)(A) of the Act state5 Irr pei%mcnt par?: 

(iij Od:er alicrzr;.- Any alien i?ot described ii: clause ( i )  who- 



( I )  has beer1 i?t-ctcrcd removed rlrlder section 240 or any other 
provision s f  law, or 

(11) departed the I.!niied States whilc an order of removal vias 
outstanding, ar:d seeks admissioi~ within 10 years oi'the date of such 
alien's departrn-e or removal icr within 28 years of such date in the 
case or' a S P C O ~ ~  or s~ibsequent reinoval or at- any time in the case of 
an alien convicted of an aggravated fejony) is inadmissible. 

(iii) Excep6on.- Clauses (i) and (ii) sllalI not app!j7 to an alien seeking admission 
wiflrin a period if5 priw tn the dare of tbe alien's reerr~barkatim at a pltlce otilside tile 
United States or attempt fo be admined fi-om foreign conliguous territory, the 
Secrelary has conserired to ihe airen's reapplying for ;idmission. 

A review ofthe 1.9% Illegal Irnmig~arion Refom and Irnmig~ani Responsibility Act (IIRiK.ih) an~endrirents to 
the Act and prior statutes and case law regarding permission to reapply hr admission, reflects that C:ongr:ress 
has, ( I )  increased the bar to admissibili2:; and this tvaiting period 14-01-n 5 io 10 years in rnost ir~siances and to 
20 years others, (2) has added a bar to admissibility h r  aliens wko arc ~i;nlawta;.!ly ~x-esent in the 1.Jnited 
St'dfes, a& (3) has imposed a permacent bar to ad~rss ion  h r  aliens who have been ordaed retnoved a id  who 
snbsequenily enter or atternpt to enter the Utrited States withoui being lawf~illy ad~n:i'ited. It is conclilded that 
C:ongrcss has placed a high priority en deterring alittns frorn overstaying their ar!ti~orizc.d period of stay andior 
Rrtrrl being presext in the United States wrtbout a laurfal admissiol: or partpie. 

On appeal. co~msei submits a brief in which he Siiltes that the appireant is seeking pernlissior~ to reapply for 
admissis11 inlo the II12rted Slates based lipon sectio:~ 212(aj(9)(B)(Vj of the Act and an approved Form 1-1 30. 
Cnurrsili sf:itcs a waiver of srction 212ia)(CP)(B) of the Act may be granted if tile applicant can establish that 
cxiren:e hardship .wouId be imposed 013 a quairfyi-11g relative. Counsel further refers !cj case lau,~ regarding 
extreme hardship in an 2ffoi.t lo si~ow tkat the app!icant5s spouse w~LL!C! stli'i'r extreme Isardsfiip ii' the 
applica~i is not permitted io enter the l.!niicd States. Counsel states tlzat the appliccmt's spouse is a U.S. 
cit~zeri, fie docs nor speak Hungarian a:ld woulit nor be able to tind empluynzcnt in H~mgary. In addition, 
cuunsc.! stsres h a t  because I-lungary is geographically remote from ?he Bhited States it would be financially 
~inaffordahle for the ttppiicai~r to travel !o %f;inga?y or comi:ninicate wirl: his spotrse by teiephone. 
ilddjtionally, cijirrlse! states that the applicasi's child does i-tot speak or ~inderstand Wungarran 3rd virll be st a 
disadvmtape at scizooi. 'b;'ui$hemore. counsel sraies that i;por: amvaf in Hungary the applicant's child 
de\;cilopcd chronic bronchitis and the cost o l  medical trcatinerzt fix this condiiion in Hrltlgary wiii be a 
rren:cndc?us tklancla!. harclsh~p. Moreover, co:~nsel sfates that the appircant's spouse lzns rnet the s:andard of 
"exireme hardship" and Ble aglicani has dernonsirared ;/-tat her applicarron merits favorahie consiiteraiion. 
FinalIy. counsel requests granting itle q>i,l>licant a waivex ::of the I0-year bar pussrrar~t to section 
2 12(a)(9)(B)(s) of the Act. 

. . lhe proceeding in die present case is f ir  ;in appli~~it i~jn fbr pern~~ssion tc:, reapply fbr adnzission into the United 
States ;liter depol-tatior, or ren~3v31 and, thrr-&re. 8-te AAO vtit! not discuss the applrcant's inadrr~issibility 
pursuant to sectio:~ 2: 3(a)(9)(13](i)(IH) s f  the Ac:. for Iravir~g been ur:lav;fillly present in dle tinited States fix a 
perrod of  one year or more or i:er eligibiiity fix a ~ivaiver bascd on her nzarriage io a 1j.S. c~iizen, pursuant to 
section 2 12ia)(Y)(B)( v) of the Aci, 'T'hsse are issues related to a ~vsiser of' inadmissibiliiy tinrough t11c filing 
of' a Form 1-68:. A:? previously nokd, r ? : x  applicant's Focn I-GOi was rejected. 7'hese procerdirigs are 



Iimitcd 2 0  the Form 1-2 12 and i?le issue of :vherher or not the applicar~i meets the requiremcuts necessa1-y for 
ti-ce ground oi' inadinissihility under secticsn 21 2!a)(Y)(A)(ii;b oi' the Act to ile waived. "That js ibe only issue 
that will be discussed. 

Bt'n1i.k~ seciioris 212i:gi. (h), and ji) oi' the Act jv,~hii'h rc!ale fo waivers of inadmissibility for prospective 
inlrnigprrts): scction 212ja)((d)(A)(iii) of the Act does riot specify hhrardshjp threshold requirements which nntst 
be met. An ;ipplicarrr fbt'rri- permission to reapply for adrnissiorl into  if^ llr~ited States after deporiatim or 
remova'i need not estabjidl that a partrcular level ufllardship 1,voulci resuli to s qualifying hmily nxernhcr if' the 
applicnticjn were denied. 'I'he AAO wii: cozsidcr the hardship to ihe app!icanf's spi:ruse and child, hut i t  \tiill 
be just o m  o f  the detel-mining factors. 

hl Rlil:r~.r qj" fir). 14 l&K Ijcc. 371 (1Zeg. ('itmm. 19731, the KegicmaT Coirmm~.;s~oner listed the fr,llc~wmg 
Factors to be c~?ns~dered :n file db3jiiciicailo~i of a FLX-IX 1-31? .hppl~catlon far Pernt~sslo~t to Reapply After 
I)cportabonz 

'I'he basis for deporlatio~~: recency ~ j f  deponatio:~: length nf residence in the l.!nited States: 
applicant's ntoml character; his respect for law a id  order; e-~~ldence of' refbrnraticjn and 
!-chabiiifatiun; fzmily responsibilities: any inadmissibility under otk:er sections of law: 
kirciship invoived to hia~iself a id  others; and the need lor his services in i l~e  United States. 

I.n Tin, the Regional C'r~l-tlrnissiones noted that the app1ii:ant had gained an equity (job esperic~rce) while being 
unia~vt'uily preseni in ik kj.3. 't'he Resjona! .-. C:on:missrc:rner then stated that ihe atier: had obtained an 
ad\,m~tage over alierrs seeking visa ist~uanze abroad or who abide by the terns of their admissliln whlic in this 
c o ~ m q - ,  and he ccmciuded tl-~at approval of an application for permission tcs reapply for admission .~~ould  
conclone the aljen's acts and ccjulll encourage others to enter i5.e Utrited States to uy.nrk irniawf11lIy. kl'. 

It(uir~r qf tee. 17 V!N Uec. 275 (Co~nrn. 19781 further l~eid that 3 record of irn~trigratton v-iolations, stirirding 
a!une, did ni?t conclusively support a finding o!'a lack oi" good ma!-a1 character, ~Wc~fler  ?fLec at 27s. Lcc? 
additionally held thatv 

jl'lhe recency of deportation can ooi:iy be coxsidered when there js a Gnding of poor n m a l  
chal-;iccer based on rnowl turpitude in rile conduct and attitude of a person which evirlcils a 
callotis ~cmscience jiotvard r!le violation nt' immig~ation ia~vsl . . . . In all othsr irrsiances 
when tire cause oi' deportatiors. has been removed and tile pe;~sor~ now. appears eligible for 
issuance of a visa, the time faceor should not he coi~sidered. Id. 

The court Iseld in @ ~ t . ~ i i : - l : . i i l ~ ~ . ~  I:. INS, 923 F.2d 72 (7"' Cir. 1991). that less weight is given to equ~ties 
accp~ired after 3 depoi-tatirrrn order has bee11 entered. Firrther. the equiry of a marriage and the weight given to 
s ~ t y  hardship to the spouse is drn~rnished if the parties married after the conxxencenlent of dc.poi.tatjor; 
proceed;ngs, ~cjiih j;no\vledge that the alie1-r 11-light be deported. Ir is also nored that tizc Ninth I:'ircuii Court i3f 
,4ypeals, iil fi,.nal!"~-~hi'~~trc,z ~~.l:t;~S, 62'7 F.2d IOiiit (9'" Cjr, 1980). treId t h a  an afiter-acquired equity, r e f e ~ e d  
to as an afier-ac~lilired llrntily tie in !bfiiacl- qf I j ian;;  22 I&N Tlec. 408 (RIA 1098) need riot be accorded great 
weight by the district director in ci~nsidenng di:;cretii>i;;ir.y weight. Moreover, in Gltuss~rn 11. liV5, 972 F.2d 
(j3 1. 634-.'35 (5'" Cir. 1.9921, dre Fifth Circuit Co~irt of'ilppeals held that givrng dininishrrd ~a?.eig;?i to haidship 
hced 72y 3 spouse who entered  to a ntaniage ;.t.id~ lmi?wledge of the aliels's possible deportation  as proper. 
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The appiicani in the present matier married her I' ,.. 'i . L.~ir.:en ,-.;+.' S P O ~ S C  oil Febn~ary 5 ,  20111, approximately six 
years aRer deporiatio-rl proceedings were initiated a i~d  ovcr rllree years after Izer voluntary depal-ime order 
5- t ~ d m e  .. a iinal rrrder of deportation. 'I'ixe aypIicani's spouse should reaso;labiy have been aware at tile rin~e of 
their marriage of the possibility of Iler being deported. She now seeks relief based on that after-acquired 
equity. 'Therefcre. hardship io f-rer sspoase wiii i:ot be accorded great weighi. 

The AAO finds that the favorable factors in this case are the app1icai.at.s fanlily ties iri 'L'ne Uniied States, Ires 
U.S, cili;r..e?i spouse arid child, an approved Form 1-130, and the prospect of general hardship to her [amity. 

'I'he AAO finds th;tr the unfaiwrah!e hctors in this ease incIude the applicant's oversFay atier her initial i awh l  
adnzission, her failw-e to depart the United Staies after she was granted voltmtary depal-i:~rt. zti~d afier her 
vohintary depafitjre order became a final order of deportation, her ur~autl~orized enlployn:ent and her lengthy 
presence in the United States without a ?awf\il adrnissirsn or parole. ' h e  Con~rnissioner stated in A f a r i c ? ~  t;jf' 

Lpe, S Q ~ I . ~ : ,  that residence in the 1lr:iteci States ci~uld be considered a rJositir;e !'il~tor ctnly where that residence 
is pursuant to a legal admission w ad.iljustrnr.nt of status as a permansilr resident. 'I'u retvard a person f i r  
remaining !il the United Slates in violation of law would seriousiy tlareaten the structsne of all laws pertaining 
to imn-cigriition. 

?. Ihe applicant's actions in ilkis matter cannot he condoned. IIer eq~iry. marriage to a [J.S. citizen, gained after 
she was placeci in deportation proceedings, a id  ;iTter- her vi>lilniary deparitire order became a Gnai order of 
deportatintr. c m  he given only mintnlal weigtll. ?'he appiicaat hhss ilot established by s~ipporting evidence ti~at 
the favosable factors outweigh the ~tnhvorable ones. 

Sectri~is 291 of the Act, S U.S.C. $ 1361, provides that ihc burdeli oLproc3.f is uporl the applicant to establish 
eiigibility for the benefit sougllt. A3rr a carcfu'ul review of the record, it is concl~lded that the applicant has 
failed to ~siablish rhar a fas/ora'nie exerctse of the Secrel-av's discretion is witrra!aied. ~%ccordingly, the appeal 
will be dismissed. 


