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DISCUSSION: The Apphcation for Permussion to Reapply for Admission inte the United States affer
Deportation or Removal (Form §-212) was denied by the District Director, Seattle, Washington, and 1s now
betore the Administrative Appeals Office {AAO) on appeal. The appeal will be disnussed.

The applicant is a native and ¢itizen of Mexico who on April 24, 19938, at the San Ysidro, Californz, Port of
Eniry, applied for admission into the United States.  The applicant presented a vahd Mexican passport
containing a non-immigrant viss that did not belong to him. The applicant was found inadmissible pursuant
to section 21 2{a}6X MY of the bnmigration and Nationahty Ast {the Act), 8 U.S.CL § 1HE2 ()6 OH1) for
having atternpied to procure admission ito the United States by fraud and willful misrepresentation of a
material fact.  Consequently, on April 25, 1998, he was expeditiously removed from the United States
pursuant (o section 235(b¥(1) of the Act, BULS.C § 1225(b)1). On Febraary 27, 2001, at the Pacific Highway,
Blaine, Washingion, Port of Entry, the apphicant represented himself to be a cifizen of the Untied States n order
to gain admission into the United States.  The applicant was found to be inadmissible porsvant 1o section
220X N(ANY of the Act, 8 U.S.C. § 182 () 7HAX){I). for being an tmnugrant not in possession of a
abid tvemigrant visa or other valid entry document. He was expeditiously removed from the Untied States
pursuant to section 235(0)1) of the Act. The record reflects that the applicant illegally reentered the United
States on February 28, 2001, The applicant was apprehended and a Notice of Intent/Decision to Reinstate
Prior Order {Form 1-871) was served on him pursuant 1o section 241{a¥(5) of the Act, 8 U.S.C. § 1231(a}(5).
Consequently, on March 1, 2001, the applicant was removed from the Unuted States. On August 19, 2003,
Citizenship and Tmigration Services {CIS) encountered the applicant at the Yakima County jail, after he had
been arrested for Driving Under the Intluence (DU}, The applicant admitted entering the United States on
Aprit 1, 2001, without a lawful admission or parole and without permission to veapply for admission, in
viglation of section 276 the Act, 8 U.S.C. § 1326 (o felony}). On August 22, 2003, a Notice to Appear (NTA)
for a removal hearing befors an invuigration judge was served on the applicant. On September 5, 2003, an
poougration judge found the applicant removable pursuant o section 212{a}0X AN of the Act, 8 US.C
§ 1182 ({6} AN}, for having been present in the United States without being admitted or paroled, and
granted birn voluntary departure until January 3, 2004, in licu of removal. The record retlects that the
applicant departed the United States on December 31, 2003, prior to the expiration of his voluntary departure
order and he conttiues to reside outside of the United States. The applicant is the beneficiary of an approved
Petition for Alien Relative (Form I-130) filed by his TLS. citizen spouse. The apphcant is inadmissible under
section 21 2{a¥9HAY} of the Act, 8 US.C. § 11E2{a}9 AN, He now secks pernussion to reapply for
admission into the United States under sechion 212{a¥93 AN of the Act, 8 US.C. § TI82(H9 KA1, 1n
order to frave! to the United States and reside with his U.S. citizen spouse and children.

The Disiriot Divector determuned that the applicant was inadmissible under section 212{a)($ Oy (IE) of the
Act, 8 LLR.C. § 1ISZ(a)9KCHB(ID, for having reentered the Unued States without being admutted, after
having been removed.  In addition, the District Director determined that the unfavorable factors i the
applicant’s case outweighed the tavorable factors. The District Director then denied the Form 1-212
sccordingty. See District Director’s Decision dated Qctober 19, 2005, ‘

Seetion 212{a¥ 91 A) of the Act states m pertinent part:

{A} Certain aliens previously removed.-
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{1} Arriving aliens- Any alien who has been ordered removed under section
23501} or at the end of provecdings under scction 240 initiated upon the alien’s
arrival in the United States and who agam seeks admission within five years of the
date of such removal {or within 20 vears in the case of a second or subsequent
removal or al any time in the case of an alien convicted of an aggravated telony} 15
inadmissible.

{111} Exceptionn- Clauses (1) and (ii) shall not apply o an alien secking adimission
within a period if, prior to the date of the alien's reembarkation at a place outside the
United States or attempt to be admitted from foreign contiguous tervitory, the
Attomey General {pow the Secretary of Homeland Security. “Secretary”] has
consented to the alien’s reapplying for admission.

A review of the 1996 IHegal bnongration Reform and Immigrant Responsibility Act (MRIRA) amendments to
the Act andd privr statutes and case law regarding pernussion to reapply for admission, reflects that Congress
has; {1} increased the bar to admissibility and the waiting period from 5 to 10 years in most instances and to
20 years in others; (2) has added a bar to admusaibility for aliens who are uniawiully present in the United
States; (3} has imposed a permanent bar to adrnussion for aliens who have been ordered removed and who
subsequerntly enfer or atferopt to enter the United States without being lawfully admitted. ¥t is concluded that
Congress has placed 3 high priority on deternng ahiens from overstaying their authonized period of stay and/or
from hemyg present in the United States without a fawfol admission or parole.

On appeal, counsel submits a brief, affidavits from the applicant, his spouse, and son, letters from family and
friends regarding the applicant’s good moral characier, photographs of the apphicant with family and friends,
telephone records, proof of the applicant’s spouse’s trips 1o Canada, copies of the applicant’s teaching
certificates and a copy of his marriage certificate. In his brief, counsel states that he was never given the
oppottunity to submit additional evidence to obtain a favorable decision mt the Form 1-212. o addition,
counsel asserts that the evidence submitied with the Form [290B shows the confinuing hardship the
apphicant’s family confronts daily wiule the applicant remains outside of the Usuted States. In ber atfidavit,
the applicant’s spouse alleges that the deral contains numerous mustakes. The applicant’s spouse states that
the applicant never represented himself as a citizen of the United States. According to her, he thought that the
inwnigration officer was asking f be was hving in the United States. In addition, she states that the applicant
never admitied that he entered the United States on April i, 2001 at Sav Ysidro, Califoria, but rather that he
entered in June 2001 through the Canadian/Washington border. Addwionally, she states that the applicant
departed the United States on December 31, 2603 and not December 1, 2003, as stated in the decision. The
applicant’s spouse further states that the applicant &
Mexico as stated by the Distriet Divector. She goes on to describe her vists to Mexicoe with the apphicant and
his family, and her visits 1o Canada. Furthermore, the applicant’s spouse states that the applicant “has
demonstrated his good characier both professionally and personally through volunteerism and winmng the
hearts of my fanuly members.” Finally, she siates that the applicant has family responsibilities i the United
States and the family is experiencing profound hardship and pain from the separation. The applicant, in his
affidavit, describes how he met his wife, his employment and volunteerism in the Umited States, and the ervors
made in the demal letter. Finally, the applicant apologizes for the chotees he made and requests that he be

given the opportunity to return to the United States to be reunited with his famly.
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The apphicant’s and his spouse’s assertions are not persuasive. The record of proceeding contains a Record of
Swormn Statement in Proceedings under Section 235¢by(1) of the Act (Form I-867A} in whuch the applicant
admitted under oath that he claimed to be a U5, citizen i order o “get across the border.” He was asked
twice what he had told officers and both times stated that he had told the officer he was a U8, witizen. The
Form I-8674A indicates that his statement was read to him before he signed 1t and that his signature indicated
that the statement is a foli, true and correct record of s interrogation.  In addition, the record contains
another sworn staternent i which the applicant indicated that he entered the United States op Apnit 1, 2001, at
San Ysidro, Calitornia,  Additionally, netther the atiomney, nor the apphicant or his spouse, mformed CIS that
he had been residing it Canada since Aprit 1, 2005, On his Form 1212, filed on July 22, 2005, the applicant
declared his country of residence to be Mexico. The AAQ agrees that the Dhstrict Director erred in his
decision by stating that the applicant departed the United States on December 1, 2003, instead of December
31, 2003, The AAD finds this to be a typographical error and harmiess since 1t does not affect the outcome of
the decision,

Before the AA( can weigh the discretionary factors in this case, it must first defensine whether the apphicant
is eligible o apply for the relef requested. To recapitulate, the applicant was removed from the United States
three tmes. The applicant reentered the United States shortly after each of his three removals without a
fawful admission or parole and without permussion to reapply for admission. Because the apphicant dlegally
reentered the Untted States after his remwovals he is mnadmissible pursuant to section 21 2{$CH D) of the
Act.

Seciton 212} C) of the Act states in pertinent part:
() Aliens undawiully present atler previous tmmigration viclations.-

{1} In general.~Any alien who-

{11} has been ordered removed under section 235(b} 1), section 240, or
gy other provision of law, and who enters or attemnpts to reenter the
United States without being admitted is inadmissible.

{11} Excepiwon.- Clause (1) shall not apply to an alien secking admission more than
1 vears after the date of the alien's fast departure from the United States if, prior
io the alier's reembarkation at a place outside the United States or atteropt to be
readmitted from a foreign contiguous ferriiory, the Secretary has consented to the
alien's reapplying for adnussion. The Secretary. in the Secretary's discretion, may
waive the provisions of section Z212{a¥9NO¥1) i the case of an alien to whom
the Secretary has granted classificanon under clause (i1}, (iv}, or (v} of section
Z04{aX LAY, or clessification under clause (1), (i), or {iv) of section
204¢a) L ¥B), in any case in which there is a connection between—

{1} the alien's having been battered or subjected to extreme cruelty; and

(2} the alien's--



{A) removal;

{B) departure frwn the United States;

{C) reentry or reentries inte the Unued States; or
{11} attermpted reentry into the United States.

An alien who is inadrmissible under section 212 X901 of the Act may not apply for consent to reapply
unless more than ten years have elapsed since the date of the alien's last departure from the United States. See
Matter of Torres-Gareia, 23 1&N Dec. 866 (BIA 2006). Thus, to avoid madmissibility under section
212X of the Act, it must be the case that the applicant’s last departure was at least ten years ago
and that CIS has consented to the applicant’s reapplying for adnussion. In the present matter, the applicant’s
tast departure from the United States ocourred on December 31, 2003, less than ten years ago. The applicant
is currently statutorily ineligible to apply for permission to reapply for admission.

Section 291 of the Act, & UR.C. § 1361, provides that the burden of proof s upon the applicant to establish
eligibility for the benefit sought. The apphcant in the instant case does not qualily for an exception under
section 212X O of the Act. Thus, as a matter of law, the applicant is not eligible for approval of 3
Form 212

As noted above, on February 27, 2001, the applicant represented Tonwself to be a citizen of the United States in
order to gain admussion inio the Untied States. A false represerdation of 118, citizenship may be esther an
oral representation or one supported by an anthentic or fraudulent document. In the present case, the
applicant made an oral representation of U S, citizenship in order to gain admission into the United Sates.
The AAD finds that the applicant is clearly inadmissible pursuant to section 212(a} (0N Ci(3iy of the Act,
US.COS HIB2a)o XYy

o~

Section 212{a} 6} of the Act states in pertinent part:
(i1} Falsely claiming citizenship -

(1} In general- Any alien who falsely represents, or has falsely represented, umself or
hersell to be a oitizen of the United States for any purpose or henefit under this Act
{including section 274 A} or any other Federal or State law 1s inadmussible.

{11} Exception- In the case of an alien making & representation described i subclause
(I}, if each natural parent of the alien {or, in the case of an adopted alien, each
adoptive parent of the alien} i3 or was a citizen {whether by birth or naturshzation),
the alien permanently resided in the United States prior to attaining the age of 16, and
the alien reasonably believed at the fime of making such representation that he or she
was a citizen, the alien shall not be considered to be inadmissibie under any provision
of thus subsection based on such representation.

The applicant in the istant case does not guality for the excepiton under section 212{a)(6XCW X} of the
Act.



Matter of Martinez-Torres, 10 1&N Dec. 776 {reg. Comm. 1964) held that an application for permission to
reapply for admission s denied. in the exercise of discretion, to an alien who is mandatorily inadmissible 1o
the United States under another section of the Act, and no purpose would be served in granfing the
application.

The applicant is subject to the provisions of section 212(a)(6}C)(u)Y of the Act. No waiver is available to an
aliert who has made a fzlse claim to Usuted States citizenship. Therefore, no purpose waould be served in the
favorable exercise of discretion in adjudicating the application to reapply for admission into the Umited States
under section 212(a}{9X AN} of the Act.  Accordingly, as the apphcant is not admissible to the United
States, the appeal will be dismoissed.

ORDER: The appeal is disnussed.




