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DISCUSSION: 'T1ze Application for Pemissiori to Reapply fbr Adn~ission into the United States aft- 
Depoi-kation or RemovaI ('Fonn 1-212) was denied by the Dlsntct Director. Seatile, Washington, an3 is now 
bef oi, -- the i'id~ninisisati~ie Appeals Ofiice jAt40) on appeal. The appeal will be disnissed. 

The applicant is a nati1;e at:d citizen of Me:iico who on tlpril 24. 1998, ai tile Sarl Ysidro, Califi1-ilia. POI? of 
, . EnQ, applied ti>r adn7ission into the United States. llle applicant presented a valid Mexican yassport 

containing a norr-irnnigi-ant visa that dirt r:ot belong to him. The applicant mas found inadmissible pissuant 
to section 21 2(a)(6)(G)(ij of the Immigaiion and Nationaliry Azt (the Act), S 0.S.C. 9 1 182 (,a)(6)(C:jji'b fc?r 
having aLternpted tcs procure admission rnto the llnited States by fraud and willf~ri ri~isrepresentation of a 
i~atcrial fact. Consequentiy, on April 25, 1998. he was expelfitiorlsly rentoved front the I.!nited States 
pursuanr to secti~i; 235/b)(1) of the Act, 8 1I.S.G. #$ 122S(b)(i). ChFehruary 27,2001, at the Pacific E-IigI-iway, 
Blaine. Washinkg.on, Fort oflintrj, Cce appjicant represeilied hiinself' to be a citizeiz of thtr I.fnited States in order 
ti? g;iin ;id:?;lission ii1ti:r the Ui1ite2 States. 'Ilze applicant was found .to be ii~;~dmissible pursuant to section 
2l2(a)j?)(A)(i)jlj of the Act. 8 1J.S.C. 5 1182 (a){?)(A)(l)(I), for being an immigrant  tot in possession of a 
miid inmligixrrt visa or other valid ei:trey document. .He was expeditiously rcrrrroved 60m the United States 
pursuant to section 23S(b)(i) of the Act. Thc record retlects that file applicant illegally reentered the T.Jnited 
Stares on February 28, 2001. 'The applicant was apprehended and a Notice of' l~itent/ii)ecision to EZ.eitlstate 
Prior Order (F'ornz 1-87 1 ) was served $31-i hi111 pr~rsualzt to section 241 ja)(5 j of thc' Act; 8 1J.S.d:. jj 123 1 jaM5). 
Consequently, on March 1. 2001, the applicant was renlowd t'rml the United States. On Augjist 19, 2003, 
c;' ~tl,.cnship ..,, and Jrr~rlligraiioir Services (CTS) er~countered the applicant at the 'iakima County jail, aiter lie bad 
beer! arrested b r  I:3ri:i:ng [IT-ider the Influence (DUIj. Tirir iipplicant admitted enrering t11e (!n!ted States on 
April I: X O i ,  without a lawftri. adtnission or pal-ole md \xiithout permissiorl to reapply fbr aLfinissiun, in 
violation of sectloit 276 the Act, 8 1,T.S.C. 9 1326 (a felony). On August 22, 2003, a Notjcc to Appear (N"SA) 
for a removal hearing before an iminigrat1o1-1 judge xvss served o n  :,he applic;mt. On Septe~rtber 5 ,  90(93, ar: 
imn-i~grntion judge fbund the applj~.;ir~l ierr;ov?,bIc pursuant io secticriz 21?(a)(Cj)(rZ)(ij of rhe Act, M 1,T.S.C. 
fj 1182 (a)(6:~(~\)(i), fix having bee17 present ia the IJnired States v;ithou: beirrg admitlecrl or yarrr>leiI, and 
~r-anted him volunt-al-y iiepafi~~re until Jar~~rary 3, 2004, ir; Lieu of removal. The record reflects that the 
L, 

applicsrit cieparterrl the United Stazes or? necen~ber ? 1, 2003. prior to the expiralio:~ of his v ~ l ~ n t a ~  depa~ttire 
order and i:e continues to reside outside of'tIre Utlitec:] States. 'I'he applicant is the be~~eficjai-y c?f an approved 
Petition fix Alien Relative (F~rnz 1-130) filed by his 1i.S. citizen spouse. I h e  applicant is inadmissible tinder 
.section 2 12(a)(O)(A)(i) oi: the Act: 8 U.S.C. 9 1 i 82{a)(<j)(A.)(i). He now seeks pemxssion to reapply h r  
admission into the United States uilder section 312(a)(9))iA)jiii) of the Act, 8 U.S.C. 3 1 I 82(a)(9)(r'ij(iii), i a  

order to iravctj to the I.inifed States 2nd reside with his 'ti .S. citizeil srsouse and children. 

The Disinct Director detemlined that the apgiicaat was ir;admissihle tinder section 21 2(a)(9)(Cj(r)(lT) of the 
t .  8 I . , .  jj J a fbr having reentered the United Sktes ~'iiiho~it heing admitted, aftc: 
havirlg beer1 rctnoved. 113 additjon, the Tlistric: Director determined that the ulzfa?~aral>le factc~rs in the 
2pplican'l.s case o)-ltwe&Ired the favorable factors, 'The l3istric: Director rIretl denied the Fom-i 7-312 
accordi3gly. :S;;'e I>istrtci D!YL?c'~II~ 'S i)ec:isi:,ji dated Ocioher- i 9, 3005. 

Sect~ori 212(31(9)(A) of thc Act srafes in pei-tuie~zt part: 



(2) Arriving aliens,- Any alien ~vho has been ordereci renyoved under section 
"?35(b)(l) or at the end o l  proceedings under section 240 initiatrd upon f-le alien's 
arrii~al in the United States and wlto again seeks admission within years of rhe 
date of siich remoral (or within 20 years in :he case of a second or subsequrnt 
rerr~oval or at any zirne in thc case of an alien convicted of an agg~avated 1-klony) is 
~r?adrnissible. 

. . .  

(iii) Esceptiorr.- Clauses Cij and ( i i i  shall not apply to an alien seeklng admission 
within a period if. prior to the date of the alien's reembarkation at a piace olitside the 
I.fnited Staies or aiternpt to be adnritted from t'oreign contiguous tei-rltory. tile 
At tmey  Ge~teral [now t.he Se~lt ' tdq~ of IIomeiand SecurityS/, "'Secretary"] tias 
consented to the ziiien's reapplying ibr admission. 

A review of the 1996 Illegal I~nmigf~itiun Refonn a i d  hlnn~igrarrt Respolssibiiity Act (1IRI.R.A) amenc'lrnenrs to 
the Act arid prior statutes 3rd casir law regarcling gemission to reapply for adrr.ission: relecis that Congress 
has; ( 1) increa:;ed the bar to adrrrissibility and tile 1vaitjr:g period from 5 to 1 0  years in most instances and to 
20 years in others; (2) ::as added a bar to admis::ibility for alier:s who are u~:ia~fu'UIIy prese~~x in the United 
States; (3) has impuscd a perr~~anent bar to adn~issiols for aiieiss who have bee17 ordered r e ~ ~ o v e d  and v~ho  
silbsequelstly enter or atfempt to enter the lJrlited Staies without beirrg lawf~rily admitted. It is cotlcirded that 
Conpes:; h;!s piaced a high priority on deterr-ing aliens fiora overstaying their author;zed period of'se~y zmdjor 
from lrzerng present in the Ijnited Slates ivithuut ;t lawfill adirlission or parole. 

Or! appeal. coui~sel s:~brnits a brief. afi-i~~Iai~,its fi-orrr the applicant. his spouse? and sol:. lt:t.ters from family and 
kiends regasdil~p the applicant's good ntorai character, phcptogrdphs of the applican: \*.id1 tkrnily arid i'r-ierrds, 
telephone records, proof of the applicar~t's spc!use's trips t s  Canada, copies of the applicant's teaching 
cei-iificazes arid a copy of' his marriage ce15ii'icate. In his brief, counsel srates that fie was never giver) the 
opportunity t.o sub19it addi~ionai eviderice tcs ukitaitl a firvoralde decision 01-t the Form 1-21?, In addition. 
courisel asserts that the evjdence submitted with the Fom-1 1-29013 sh0i.i~ the cirniinuing harddrip the 
applrcant's family conhonts itaily while the applicant i-ez?~aii:s outside of fhs lji-~itec'l States. h: her stYiciasit, 
:lie apgiicaz~i's spvuse aileges that the denial contaiiss nurneri?us mistakes. The applicant's spouse slates that 
die applicant never represenied hirriself as a citizen of the Urtjted States. Accordir:g to her, he thaugl~r. that the 
. . 
~nlrnigration officer was asking if hc v,;as l~ving in the United States. In addiiior~; she states that the applicant 
never adnsitteit that he eistered the United States on April i ,  2001 at San Ysidro. California, but rather that he 
entered in June 2001 thrwlg1-r the Ca~~adja;~itZ'ashi:igtc>~s border. Additiax:ally. she states ihai the applicant 
departed ihr United States on December 3 1, 2003 3rd noi December 1, 2003, as stated in the decision. The 
appiicant's spoilse I-brther states that the apylicalit iias i~eeri residing k t  Canada since April 1: 2005, arid not i:i 
Mevico as gated l>>i the 1:)1~?17ct Director. She goes on to ~Iescribe her visits to hlexico wrth tiie appl~canr and 

. . 
his fdrriily, 3 r d  her ilSls:?.i to Canada. Fui-ihemvre, h e  appiieant's spouse ssites tllat the applicant '%as 
;J.. ,tinonstrated - his good characler bisrll prafessiona1iy and personally through voiunteerism and winning iirle 
hearts of' my fanslly members." Frnaliy, she siatei; that tllc applicant has fanxiy xesponsibilrtlt.~ In the l ini~ed 
Stares and the family is expericncjng prtjfcund hardship and pail; from thc separation. T1:e applicant, in h ~ s  

, . 
afifidavit, describes Irow lrie rrret hjs ~v:t:, his employ~-i:c'nt and volufiteerism in the United States, and the errors 
13ade in the de~rnl  ic:ti.r, Finaily. t l~e  appiicant apologizes for the clsoices he rnade and rcqocsts tbat he  i,e 
eivrr: the oppoi-turzity to return tcr [he United States t.o be regnited with his Family. 
L. 
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Tlre appj-icai:t's and his spoi~se's assertiorls &re not persuasive. 'T'he record of proceeding conbins ;i Record of 
S~ilorn Staternext iri Procer.dings under Section 23S(b)(ij 01 the Act (Forn~ 1-867,9) ir: wPi;cli the appijcani 
adnlitted under oath that be ciairned to be a U.S. citizer? in order to "get across the border." £Ie was asked 
twice $\.hat he had told oiPicers and both tlnles stated illat he had told the oi'iicer he was a ti.% cltizen. '['he 
Form 1-867~3. ii-tdlcares tlht his s1ater;rrnt was reaci to him before I:e signed I t  and that his sir,ma!,ure indicated 
that the stalemenL is a fu'iall, true and cn!-rect record of his interrogation. In addition, the record co~ta ins  
ancsdrer SWOT: statert~ent in which the applicant indiczited that lte enkred the Cinited States on .&ni 1; 2001. at 
San J'sidrc~, Caliti?nlia. Additionally,  either the zttomey. ;i<r the applicant or his sputrse, infitnnr.6 CIS that 
he had bee11 residing -ir: Canada since April 1. 2005. On Iris Form I-212? tiled on July 22, 2005, the applicant 
+ . e ~  -,I# d:cJ .- his co~ntry 01 residerice to be Mex:co. 'I'he AAO agrees that the District Director erred in his 
de- '  clslon . by stating that dxe appIicani departed the Urrited States on Lbecemlier I ,  2iIii3, instead 01 December 
:?. 1 ,  2003. 'Fhe AAO finds this to be a typogrzphicai error and banniess since i t  does not aiYect d ~ e  outcome of' 
the decision. 

Before the A.AO can ~7eigli the discretionary factors in this case, it laust first determine w l w t h ~ ~  the applicant 
is eligible io apply fipr tlw relief req:lestcd. '1.0 rczapitulate, the applicant was removed fiorn the United States 
three tlnies. l'l:e applicant reentered the United Sraks si:ortly after ear11 of his three removals viitllout a 
lawful admission or parole and without pemcnlissiim tc? reapply .fbr ;idrnission. Becaijse the applicant illegaily 
I-eenicred the I.inited State:: a1kr his rer~iovals he is il-tadmissrtsle pursuant to section 21 2(aj(9j(C')(i)(II) oi' the 
Act. 

Seciii>i: 21 3{a)(9'i(C) of the .Act states in perti;:er!t pari: 

* .  
(I j In general.-Any ailen w h v  

(lTi has been ordered removed under sectiorl 335(h)jl). section 240, or 
32)i other provision of law. and ivho enters or a t tewts  to reenter the 
tiniied States wi.thout being admitted is inadnrissible. 

(ii) Excelitin;-:.- Ciause (i) shnll not apply ro an alien seeking admission more than 
10 yeays after the dale of the alien's last deparxire fron~ the Clnited States il? prior 
to the alien's reeml~srkation at 3 place outside the United States GI- attempt. ttli be 
readmitted f ~ o m  a fctreigr c~tntigilo~rs iel-ritory-, r11e Secretary has ccinsented ti? the 
alien's reapp1yir:g h r  adnslssion. The Secretary, in the Secretary's r:!iscretiun, may 
waive the prov;sions of sectio~i 2212(a)(9jiC)(i) In tl:e case of an alien to \,vfiorn 
rhe Secl-et3t-y has gyintr'd ~lassif icailo~~ urlder ~ l i i ~ i ~ ~  (iii), (iv), or (v)  of section 
204(a)( l )(A), or c1ass;t:catior: under clause (iij, (iii), w (iv) of section 
204(aj(i)(B), in ;iny case in wh-ich there rs a coni~ec:icxi between-----. 

(1) rhc aiien's having been haltered or sutrjecleit to e~.trerne cr-uelty; and 
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(B) depal-tnrc fi-nl.il the Crnited States; 

(Cj reei:try or reentries ~n to  the I.!nited States; or 

(P,) nt~errlpted recntry iirts the United States. 

c-Zn alien who is inadrnissible under section 212(a)(9)(C)ji)(1X) of the Act may not apply for consent to reapply 
unless n:ore than ten years have eiapseci since the dare ofthe ;iiien8s last depar-ture from the United States. See 
12.l'cl:ft:~ clj' T(?i!r.r~s-Gti,u.ia, 23 I&N Lkc, 866 (B%A 7006). 'Thus. to avoid inadnzissibility under section 
212(a)t9)(Cg(i)(rI) of the Act, it rnusi be the case that the applicar-ilt's last departure was at Ieast ten years ago 
a d  that CIS has consenred to the applicant's reapplying for adn-iiss?on. 1.n the present matter. the applicant's 

.- . 
last crtepart~irc %o:.-o the I.!nited States occ~irred on Decenlber 31, 2003, less than ten years ago. I he applicant 
is mrre~ltly slatutcsrily ineligible to apply fix pernzission to reapply for admission. 

s-,. t ~ t l o n  ' 29'1 of the Act: 8 1J.S.C. i; 1 36 I .  provides that the burden uT proof is upor1 the appiicanl to esgtblish 
eligibriiiy for the benefit sought. The applicant in the instant cast- does not qualify for an exception under 
sectir:m 212(alj9)(C)(lij of d3e Act. Thus, as a matter of law, tIre applicant is 11ot eligible for approval of a 
F < ? m  1-2 12. 

As noted abovc, or: February 27, 2001. the applicant represented I-tin-tself to be a citizen of the IJnited Scales in 
order ti) gain admissicm inio the Ur~iied Swtes. A false repr.esenratic31-t of' XI.S. cit~zenshig may be cjthcr ai: 
oral representation or one supported by an authenric or frai~dulenr d o c ~ m ~ e n ~ .  In the present case, the 
applicant made an oral represer1tatio11 of  U.S. citi;cenship in order tc3 gain adn~~ssjon into the United States. 
The A.AO finds tl:at tl:e aplriicant is clearly inadmissible pursuant to section 212(a)!G)(C)(ii) of' tile Act. 
8 1.J.s.C. $ 1 1 SZ(a)(G)(t")(iij. 

Section 2iZ(a)(B)(Cj of'the iaci states in pa-tint-nt pzr-t: 

(1) 111 generai. Any alien wi70 falsely represents, i?r has f'dlsely represenled, himself or 
h -,.- . . . 

L: self to Re a crtlzen of the Iirlited States for an:: purpose or benefit urlder this Act 
(including section 274iZl or any other Federal or State law is inadmissible. 

(IIl Exception- In the ease of an afierr rrrakirlg a representation described irr subciause 
61): if each ilatural parent of :tie alien (or, i i ~  f j ~ e  case of an adopted alien, each 
adoptive parent of the alien) is or was a citizen (~~vhether by bin11 or natt~rzlizat~on), 
tlze alien perrxanenfly resided in the United States prior to attaining the agr of 16, and 
tlie a k r i  ressooably I~eiieved at rhe time of inaklng suclz representation that he or she 
was 3 citizen, the alien shall nor be col-isidel-ed to be inadmrss;bie under any provision 
Of ::- ~:t:s . sub:;eetion ba::ed on such rzpresrntatiotr. 

.- . I hc ap~ilrcant in the instant case does nor: quali-fy for. the exceprii:c: trndcr- secti01-t 213(a)(6)(C;l(ii)(ll) of the 
' E I c ~ .  
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c 7 12.ri.lifer- ~L%far-rir~~,--lowe,;.. I I) kXLN Dec. 7'76 (reg. Comtn. 1964) held that an applicario~ fotisr penxiss;c?l~ to 
reapply for admission is denied, in rile exercise crf discretion, rrJ 217 alien who is rnanda~orily inadrizissible to 
the tjnitecl Sraies under rtrlotl~er section C P ~  the Act, and no purpose wouid be served in g~anting the 
application. 

The zpplicant is subject to the p~ovisions of section 2I?(a,lj6){Ci(ii] nfthe Act. No waiver is available lo an 
alien who has made a klse ciaim ti:, thited States citizenship. Therefore: no purpose 5,vuuld l?e served in the 
i-kxio~ble exercise of discretior., in adjudicating the application to reapply f<>r adrnissicm illto the liniied Stales 
tinder seciioi~ 212(a)(9)(A)(iii) of the Act. Accordingly, as the applicant is not adnlissibie to the United 
States, the appeal wifl be dismissed. 

CBRDEW: r . I he appeal rs drsnussed. 


