
PUBLICCOPY

identifying data deleted to
prevent clearly unwarranted
invasioo of personal.privacy

U.S. Department of Homeland Security
20 Mass. Ave., N.W., Rm. 3000
Washington, DC 20529

u.S. Citizenship
and Immigration
Services

Date: JUN 07 2007

APPLICATION: Application for Permission to Reapply for Admission into the United States after
Deportation or Removal under section 212(a)(9)(A)(iii) of the Immigration and
Nationality Act, 8 U.S.C. § 1182(a)(9)(A)(iii)

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. Any further inquiry must be made to that office.

Robert P. Wiemann, Chief
Administrative Appeals Office

www.uscis.gov



DISCUSSION: The Director, Vermont Service Center, denied the Application for Permission to Reapply for
Admission into the United States after Deportation or Removal (Form 1-212) and it is now before the
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed.

The applicant is a native and citizen of EI Salvador who, on April 23, 1993, was convicted of possession of a
dangerous controlled substance, cocaine, in violation of Title 2C:35-1O(a)(l) of the New Jersey Statutes
(NJS). The applicant was sentenced to three years of probation. On December 1, 2000, the applicant was
convicted of making a false report to law enforcement in violation of Title 2C:28-4 of the NJS. The applicant
was fined. On January 15, 2001, the applicant married his spouse, On July 23,
2002, the applicant filed an Application to Register Permanent Residence or Adjust~I-485), based
on an approved Petition for Alien Relative (Form 1-130), filed on his behalf by _ On May 31,
2003, the Form 1-485 was denied for failure to respond to a request for additional evidence. On September 26,
2003, the applicant was found to be in violation of his probation and his probation for possession of a
controlled substance was revoked. He was sentenced to three years in jail. On June 18, 2004, the applicant
was placed into proceedings. On July 15, 2004, the immigration judge ordered the applicant removed from
the United States pursuant to sections 212(a)(6)(A)(i) and 212(a)(2)(A)(i)(II) of the Immigration and
Nationality Act (the Act), 8 U.S.C. §§ 1182(a)(6)(A)(i) and 1182(a)(2)(A)(i)(II), for being present in the
United States without inspection and having been convicted of a violation related to a controlled substance.
On August 9, 2004, the applicant was removed from the United States and returned to EI Salvador where he
has since resided. On December 30, 2004, the applicant filed the Form 1-212. The applicant is inadmissible
pursuant to section 212(a)(9)(A)(ii) of the Act, 8 U.S.C. § 1182(a)(9)(A)(ii) for seeking admission within ten
years of departing the United States after being ordered removed. The applicant seeks permission to reapply
for admission into the United States under section 212(a)(9)(A)(iii) of the Act, 8 U.S.C. § 1182(a)(9)(A)(iii)
in order to return to the United States and reside with his U.S. citizen spouse.

The director found the applicant to be inadmissible to the United States pursuant to sections
212(a)(2)(A)(i)(I), 212(a)(2)(A)(2)(i)(II), 212(a)(2)(C), 237(a)(2)(A)(i)(I), 237(a)(2)(A)(i)(II),
237(a)(2)(A)(iii) and 237(a)(2)(B)(i) of the Act, 8 U.S.C. §§ 1182(a)(2)(A)(i)(I), 1182(a)(2)(A)(2)(i)(II),
1182(a)(2)(C), 1227(a)(2)(A)(i)(I), 1227(a)(2)(A)(i)(II), 1227(a)(2)(A)(iii) and 1227(a)(2)(B)(i). The director
determined that as the applicant was statutorily ineligible for a waiver of his inadmissibility pursuant to
sections 212(a)(2)(A)(i)(I), 212(a)(2)(A)(i)(II), 212(a)(2)(C) and 237(a)(2)(B)(i) of the Act, no purpose would
be served in adjudicating the Form 1-212. The director denied the Form 1-212 accordingly. See Director's
Decision dated May 3, 2005.

On appeal, counsel contends that the director failed to consider any favorable factors, such as the applicant's
voluntarily presentation of himself to authorities when it became known to him that there was a warrant for
his arrest, that he is married to a U.S. citizen spouse and that he has no criminal record other than that indicted
in the record. See Form 1-290B, dated May 31, 2005. In support of the appeal, counsel submits the referenced
brief, arrest-related documentation, documentation reflecting the applicant's spouse's possesses a U.S.
passport. The entire record was reviewed in rendering a decision in this case.

Section 212(a)(2)(A)(i) of the Act states in pertinent part:

(1) Criminal and related grounds. -

(A) Conviction of certain crimes. -
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(i) In general. - Except as provided in clause (ii) , any alien convicted of,
or who admits having committed, or who admits committing acts which
constitute the essential elements of-

(I) a crime involving moral turpitude . . . or an attempt or
conspiracy to commit such a crime, or

(II) a violation of (or conspiracy or attempt to violate) any law or
regulation of a State , the United States , or a foreign country
relating to a controlled substance (as defined in section 102
of the Controlled Substances Act (21 U.S.C. 802)),

is inadm issible.

Section 212(h) of the Act provides, in pertinent part, that:

The Attorney General may, in his discretion, waive the application of subparagraph (A)(i)(I),
(8) , (D), and (E) or subsection (a)(2) and subparagraph (A)(i)(II) ofsuch subsection insofar
as it relates to a single offense of simple possession of 30 grams or less of marijuana . . . .
(emphasis added.)

The AAO notes that the director's decision relies , in part , on section 237 of the Act to find the applicant
inadmissible to the United States . Section 237 of the Act relates , however, to the criminal offenses that will
result in the removal of an alien from the United States , not those that preclude an alien's admission to the
United States, as in the present case. As such , the director erred in finding the applicant inadmissible
pursuant to section 237 of the Act.

The director also found that the applicant was inadmissible pursuant to section 212(a)(2)(C) of the Act, for
being a controlled substance trafficker. The record reflects that the applicant was convicted of possession of a
controlled substance, not a trafficking violation. Additionally, the record does not reflect that the applicant
was in possession of an amount of cocaine that would indicate he was a trafficker. As such , the AAO finds
that the applicant is also not inadmissible pursuant to section 212(a)(2)(C) of the Act.

The record establishes that the applicant has been convicted of possession of cocaine, a violation of law
related to a controlled substance, and a false report to law enforcement, a crime involving moral turpitude. As
such , the applicant is inadmissible pursuant to sections 212(a)(2)(A)(i)(l) and 212(a)(2)(A)(i)(Il) of the Act,
for having been convicted of a crime involving moral turpitude and for having been convicted of a violation
related to a controlled substance.

A section 212(h) waiver is generally not available to section 212(a)(2)(A)(i)(Il) cases involving controlled
substance crimes. Indeed, the Act makes it very clear that the section 212(h) waiver applies only to controlled
substance cases that involve a single offense of possession of 30 grams or less of marijuana. In this case , the
applicant has been convicted of possession of a controlled substance, cocaine. Thus , the applicant is
statutorily ineligible to be considered for a section 212(h) waiver.
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Matter of Martinez-Torres, 10 I&N Dec. 776 (reg. Comm. 1964) held that an application for permission to
reapply for admission is denied, in the exercise of discretion, to an alien who is mandatorily inadmissible to
the United States under another section of the Act, and no purpose would be served in granting the
application.

The applicant is inadmissible to the United States under the provisions of section 212(a)(2)(A)(i)(II) of the
Act and no waiver is available. Therefore, no purpose would be served in the favorable exercise of discretion
in adjudicating the application to reapply for admission into the United States under section 212(a)(9)(A)(iii)
of the Act. As the applicant is statutorily inadmissible to the United States, the appeal will be dismissed.

ORDER: The appeal is dismissed.


