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DISCUSSION: The application for waiver of inadmissibility denied by the Director, California Service Center
is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

On July 2, 1993, the applicant filed a Form I-690, Application for Waiver of Grounds of Excludability due to his
inadmissibility under section 212(a) 17 of the Immigration and Nationality Act (the Act), now 212(a)}(9)(A) of
the Act.

The director denied the wavier application because the applicant was ineligible for temporary residence. The
director determined that there would be no purpose in granting a waiver that would not assist the applicant in
gaining the benefit being sought.

On appeal, counsel states the application for temporary residence was adjudicated incorrectly and, therefore the
director erroneously denied the waiver.

The record reflects that on May 20, 1969, the applicant was certified by a medical doctor as a Class A sexual
deviation, voyeurism under section 212(a)(4) of the Act, now 212(a)(1)(A)(iii)(IT) of the Act. On August 15,
1969, the medical board affirmed the certificate issued on May 20, 1969, but amended it to read schizophrenia,
chronic, undifferentiated type of voyeurism.

The record also reflects that the applicant was ordered deported from the United States on July 15, 1970 and
January 6, 1975. The applicant is, therefore, inadmissible under section 212(a)(9)(A) of the Act, 8 US.C. §
1182(a}(9)(A), which relates to aliens who were deported and reentered the United States without authorization.

Because the applicant is inadmissible under this ground, it is not necessary to determine if the applicant is also
inadmissible under section 212(a)(1)(A)(iii)(II) of the Act, which applies to an alien who had a mental disorder
or a history of behavior associated with the disorder that posed a threat and is likely to recur.

Pursuant to section 245A(d)(2)(B)(i) of the Act, 8 U.S.C. § 1255a(d)(2)(B)(i), inadmissibility for having been
deported may be waived in the case of individual aliens for humanitarian purposes, to assure family unity, or
when it is otherwise in the public interest.

The applicant claims to have been residing in the United States since the 1960s, and asserts that he has resided
continuously in the United States with his mother since 1975. Nevertheless, the director denied the waiver
application because the applicant cannot otherwise qualify for temporary residence, as he is statutorily ineligible
due to his three misdemeanor convictions.

An alien who has been convicted of a felony or three or more misdemeanors in the United States is ineligible for
temporary resident status. 8 C.F.R. § 245a.2(c)X1).

The record reveals that the applicant was convicted of violating section 647 PC, prowling on April 11, 1966,
June 23, 1966 and February 21, 1967. Counsel subsequently submitted expungement orders for each
conviction.

Under the statutory definition of "conviction" provided at section 101(a)(48)(A) of the Act, no effect is to be
given, in immigration proceedings, to a state action which purports to expunge, dismiss, cancel, vacate,
discharge, or otherwise remove a guilty plea or other record of guilt or conviction. An alien remains
convicted for immigration purposes notwithstanding a subsequent state action purporting to erase the original
determination of guilt. Matter of Roldan, 22 1&N Dec. 512 (BIA 1999).
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The Board of Immigration Appeals (BIA) revisited the issue in Matter of Salazar-Regino, 23 1&N Dec. 223
(BIA 2002) and concluded that Congress did not intent to provide any exceptions from its statutory definition of
a conviction for expungement proceedings pursuant to state rehabilitative proceedings.

In addition, in Matter of Pickering, 23 1&N Dec. 621 (BIA 2003), a more recent precedent decision, the BIA
found that there is a significant distinction between convictions vacated on the basis of a procedural or
substantive defect in the underlying proceedings and those vacated because of post-conviction events, such as
rehabilitation or immigration hardships. The BIA reiterated that if a court vacates a conviction for reasons
unrelated to the merits of the underlying criminal proceedings, the alien remains “convicted” for immigration
purposes.

Although these precedent decisions were finalized after the applicant applied for temporary residence, it is a
long-standing principle that issues of present admissibility are determined under the law that exists on the date
of the decision. Matter of Alarcon, 20 1&N Dec. 557 (BIA 1992). Pursuant to 8 C.F.R. § 103.3(c), precedent
decisions are binding on all Citizenship and Immigration Services offices.

The applicant has been convicted of three misdemeanors and, therefore, remains ineligible for temporary
resident status. The director’s finding that no purpose would be served in waiving a ground of inadmissibility
because the applicant remains ineligible for temporary residence due to criminality is logical, and shall remain
undisturbed.

ORDER: The appeal is dismissed, and the waiver application remains denied.



