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DISCUSSION: The application for temporary resident status was denied by the Director, Western Service
Center. It is now before the Administrative Appeals Office on appeal. The appeal will be dismissed.

The director denied the application because the applicant had been convicted of six misdemeanors,

Prior to the denial of the application, the applicant filed a premature appeal in which he cited an irrelevant
court case involving the special agricultural worker program. Upon receiving the denial notice, the
applicant provided a copy of a court disposition which the director already had and a letter from a court
indicating it had no record of a conviction for the applicant in 1987.

An alien who has been convicted of a felony or three or more misdemeanors in the United States is
ineligible for temporary resident status. 8 C.F.R. 245a.2(c)(1).

"Felony" means a crime committed in the United States punishable by imprisonment for a term of more than
one year, regardless of the term such alien actually served, if any, except when the offense is defined by the
state as a misdemeanor, and the sentence actually imposed is one year or less, regardless of the term such
alien actually served. Under this exception, for purposes of 8§ C.F.R. Part 245a, the crime shall be treated as
a misdemeanor. 8 C.F.R. § 245a.1(p).

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a
misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime punishable by
imprisonment for a maximum term of five days or less shall not be considered a misdemeanor. 8 C.F R.§
245a.1(0).

The record reveals the director set forth the specifics of the convictions in his decision. The applicant has
not challenged the facts of the convictions, other than to provide the “no record” statement for 1987. That
statement, from the Tulare County Municipal Court District, Visalia Division, was dated October 20, 1994.
However, the record contains the court disposition from the Dinuba Judicial District, showing the applicant
pled guilty to theft on March 16, 1987.

Also in the Dinuba district, the applicant pled guilty on May 30, 1984 to the following charges under the
California Vehicle Code: Unlicensed Driver, Driving Under the Influence of .10% of Alcohol, and
Unlawfully Driving a Vehicle While Under the Influence of Intoxicating Liquor.

The applicant is ineligible for temporary resident status because of his misdemeanor convictions. 8 C.F.R.
§ 245a.2(c)(1). Within the legalization program, there is no waiver available to an alien convicted of a
felony or three misdemeanors committed in the United States.

An alien applying for adjustment of status has the burden of proving by a preponderance of the evidence
that he or she has resided in the United States for the requisite periods, is admissible to the United States
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under the provisions of section 245A of the Act, and is otherwise eligible for adjustment of status. 8 C.F.R.
§ 245a.2(d)(5). The applicant has failed to meet this burden.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



