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This is the decision of the Administrative Appeals Office in your case. All documents have been returned to 
cided your case. - k n y  further inquiry must be made to that office. 

6 Administrative Appeals Office 



DISCUSSION: The npn11cat1c)il li. I,. 1 ) - t r y  res~delit stnt~ls bas  denied by the Director, Western Service 
Center. The matter \+a, remanded I-., I !  c /',tl n~nl:,tratt\Je ,4ppeals Office (AAO), and denied again by the 
Director, Califomla Sen Ice ('entt t l i 1 :  I insler i \  now befort thc. AAO on appeal. The appeal will be 
dismissed. 

The director denied t!lc appl~wllcv~ 1,t.r ( 1 - 2  Llle applicant i.liled to submit the requested court dsposition 
regarding his Septe~nlwi 4, 2004 a: rc 1 

On appeal, counsel assell:; tlial thc al.i;.)l\~..;i;i~ ':; conviction of section 415 PC appears to be an infraction. Counsel 
states that if said convizti:)n is not a!] i~i~..ic!ion, the applicant is in the process of asking the court to reduce the 
misdemeanor convict ion to an infrac! i c - ~ i  

An alien who has bee11 ioilvicted ctl ': ,  ic:ir (I . . ,  1:- itirec or morc ~:iisdenieanors in the United States is ineligible for 
temporary resident statits. 8 C.t;.f<. 2 -  1 )  .i. il!: 7 1. 

"Misdemeanor1' means :I crime comiiii~ ~cI., i 1 ttic United Statcs. ei thcr ( I )  punisliable by inlprisonrnent for a term 
of one year or less rt:gard!es.; +:>l' ,h$.: i*. I ! I  shch nlicn actujlly :;elvec!, if any, or (2) a crime treated as a 
misdemeanor under 8 i'.I;.R. 245a. 1 ip) I ( r purpos~:s of this clefiniiion, any crime punishable by imprisonment 
for a maximum term of five days c\r !t:s..: :;I ! ;> ; I  not be ccinsider.ecl a misdemeanor. 8 C.F.R. 245a. 1 (0). 

The record rebeals thnt 011 hovenll~ti I I dn , 1l1e alspl~b,~nt \n ds arrcsted by the Costa Mesa Police Department 
in California fix assault I\ ~ t h  a dc,ic'l~~ ,, , ;In ,)I. a \. lolatlon of sect~on 245(a) PC, a felony. On November 17, 
1981, the appl~cant nG7 chnrged wlr '1 t l  I I 1 1 1  r t~lurt  to appe'lt as (:barged. n vlolat~on of section 1320(a) PC, a 
msdemeanor. On hokernbcl- 24, I ( l \ o  1.1 il-~lillc~~nt n .I, a~~zs ied  under warrant. On November 26, 1986, the 
complaint was ameiide~.l to I I ~ C ~ U ~ L  I( < I ( I O I ~  of \e( tlon 31 5 IY', d~sturb~ng the peace, a msdemeanor. On 
November 26. 1986, tlic appl~cant l,r ,I. 1 ~crc,l ol d~stuihin~c the peace. I'tie applicant was ordered to pay a 
fine, sentenced to sent \e\cl; dab\ I 1 I' I I  (! ~~rrctci on pr(7batlon f o ~  one year The remaining charges were 
dismissed. Case 110 - 
On September 4, 20114, the appl i~i i~l~ \: *: - ;;:.~e.;t<d by [lie Redliiond Police Department in Oregon for assault in 
the 2nd degree, a violation oi'ORS 1 i).:\. 1 .:',: .i:;:;ault i ~ i  thr: 4"' degree, a violation of ORS 163.160; strangulation, a 
violation of ORS 163.1 87; nlenaciny. a ..,I( li:i.io~i of ;>RS 163.1 ;iO; and haras:;ment, a violation of ORS 166.065. 
On April 12, 2005. the applicant \v;I .  <: $ I ! '  I .tcrl of ~.ccltlessly endangering another person, a misdemeanor. The 
applicant was I I ,,c utc.ucc.c: &,) s<r \ i  lour days i11 jall. The remaining charges were 
dismissed. Case no. 

On July 27, 1995. the appl~iant h a \  '1 . I r  ci 11y tht Jcfi'crsL,n ('aunt> Sher~ff's Office in Oregon for assault in 
the 4" degree. a v~olatioli of '  ORS 16 lllcl I~,-llns\~~lc~it, ,i  lolat~nn of OKS 166.065. On September 22, 
1995, the appl~cani W,IS ct,nvLc ted ot , - I  ncln. a ijl~sdaneanr,r. 1 he c ~ ~ p l ~ c a n r  was placed on probation for one 
year and ordered t ~ 3  attend an alcol 11 ' iln anger cc)ntrcll treatment program. The remaining charge was 
dismissed. Case no. 

I On appeal, counsel st,lrc::;. "sce ,ittilcl~, I '  L C  . I  I i<IA ca:,~: rel.rle~i to tne ;:rant of change of plea, dated September 
15, 2005. wh~ch reduce~i iihe a2t311c 1 1  i.(1enit',1ilor to '111 1i11ract1011.'' Counsel ~rovldes copies of the court 
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disposition for eacll c,)livk:ioii r n c n t i ~ ~ l i ~  i :: ',oi~: ahiilg with ;L letter f i o l r d a t e j  July 28, 2005. 
Mr. icitcr. wliicli i i  i ; i . l r l i i *  ::.:(I i i ccru~~scl. i~iclio;'tirlg that he had contacted the Orange County 

I Counsel submitted a c-o1.y o f  the B ( Y ~ I ( :  . . I  .,I :-,:i:lf:on Appeals' dcccsio~~, !vltrt(c~r. of'irota. 23 I&N De. 849 (BIA 2005). 



Page 3 

Criminal Court Clerk >, Oftice t-c.garci~iig I l~c  c<'c~lt records fbr the applicant's conviction of section 415 PC on 
November 26, 1986 

The evidence in the record does not estnl?i~sh that the applicant's rmsderneanor conviction of section 415 PC has 
been reduced to an infraction. The court tlisposition clearlv Indicates that the applicant was charged with and 
subsequently convicted of a misdemcanct oif'ensc of sectlon 41 5 PC. The assert~ons of counsel do not constitute 
evidence. Matter c?fLnr4t*cuno, 19 I B N  I),.-c 1 ,  3 (BIA 1983); idatter of Ol~crigbena, 19 I&N Dec. 533, 534 (BIA 
1988); Matter ofR~anivclz-Scrvrc~her. 1 ' Ih '\ !kc. 503,5C6 (BlA 1980). 

In conclusion, the applicant is incligll~lt~ 1;)s Iernporary resident status because he has been convicted of three 
misdemeanors. 8 C.F.IZ. 210.3(d)(?\. \I 1thi11 the legalizat~on program, there is no waiver available to an alien 
convicted of a felony or three rnisdelneanor, colnrnitted ln the [Jnited States. 

An alien applying for adjustment of status Ilas t,le burden of proving by a preponderance of the evidence that he 
or she is adnlissible to the United States uncler the piovisions of section 210(c) of the Act, 8 U.S.C. 1160, and is 
otherwise eligible for adjustnlent of sraiuC, under thi.., section. 8 C.F.R. 210.3(b)(l). The applicant has failed to 
meet this burden. 

ORDER: The appeal is dismissed. TIut, Lt~:c~ision constitutes a final no:ice of ineligibility. 


