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- DISCUSSION: The application for adjustment from temporary to permanent resident status was denied by
the District Director, Los Angeles, and is before the Administrative Appeals Office on appeal. The appeal
. will be sustained. ’ " :

" The director denied the application because the applicant purportedly failed to provide a criminal record,
thereby preventing the director from determining the applicant’s eligibility. On appeal, the applicant again

~ provides a copy of a Certificate of Release from the Azusa Police Department regarding the offense in
question.

An alien who is convicted of a felony, or three or more misdemeanors in the United States is ineligible for
permanent resident status. 8 C.F.R. § 245a. 3(c)(1)

"Felony" means a crime committed in the United States punishable by imprisonment for a term of more than
one year, regardless of the term such alien actually served, if any, except when the offense is defined by the
state as a misdemeanor, and the sentence actually imposed is one year or less, regardless of the term such
alien actually served. Under this exception, for purposes of 8 C.F.R. Part 245a, the crime shall be treated as
a misdemeanor. 8 C.F.R. § 245a.1(p). : : ' '

"Misdemeanor" means a crime committed in the United States, either (1) punishable by imprisonment for a
term of one year or less, regardless of the term such alien actually served, if any, or (2) a crime treated as a
misdemeanor under 8 C.F.R. § 245a.1(p). For purposes of this definition, any crime punishable by
imprisonment for a maximum term of five days or less shall not be considered a misdemeanor. 8 C.F.R.
§ 245a.1(0). )

The report of the Criminal Justice Information Services Division, Federal Bureau of Investigation, shows
the applicant was arrested for the misdemeanor offense -of Inflict Corporal Injury on Spouse, section
273.5(A) of the California Penal Code, on January 24, 1994 in EI Monte California, and that he was later

- convicted. The-applicant has provided the court record of this case, -dem_onstrating‘he did
plead gullty :

The F.B.I. report also reveals the applicant was arrested or brought into custody on March 6, 2004 for .
Disorderly Conduct, Under Influence Drug in Azusa, California.  The report does not show a disposition
of this charge. The applicant has furnished the police report and Certificate of Release from the Azusa
Police Department concerning this incident. On the certificate, the Jailer explains that the taking into
custody of the applicant on March 6, 2004 was a detention only, not an arrest, and that the applicant was
released on March 7, 2004 The certlﬁcate makes it clear that no charges were brought against the
applicant.

The applicant has also submitted a court record regarding an arrest on February 6, 2003 in Los Angeles for
the following misdemeanor offenses under the California Vehicle Code:

1. Under Influence of Alcohol/Drug in Vehicle, section 23152(A);
2. .08% or More Weight Alcohol Content, section 23152(B).



Page 3 -

The court record of this case, _ indicates the applicant pled guilty to the second charge, and that
the first charge was dismissed. ' '

Pursuant to the above records, the applicant has only two misdemeanor convictions. He is not ineligible for
permanent residence under the “one felony/three or more misdemeanors” provision.

An alien is inadmissible to the United States if he has been convicted of a crime involving moral turpitude
(other than a purely political offense), or if he admits having committed such crime, or if he admits
committing an act which constitutes the essential elements of such crime. See Section 212(@)2)A)(iXI) of
the Act, formerly section 212(a)(9) of the Act. :

- Inflict Corporal Injury on Spouse under section 273.5(a) of the California Penal Code is a crime involving
moral turpitude. See Grageda v INS, 12 F.3d 919 (9" Cir. 1993).. However, an alien is not inadmissible if
the maximum penalty -possible for the crime of which the alien as convicted did not exceed imprisonment
for one year and, if the alien was convicted of such crime, the alien was not sentenced to a term of
imprisonment in excess of six months (regardless of the extent to which the sentence was ultimately
executed.) See section 212(a)(2)(A)(ii)(II) of the Act. ' '

Pursuant to section 19 of the California Penal Code, misdemeanors are punishable by imprisonment in. the
county jail for a term not exceeding six months. Also, in this matter the imposition of sentence was.
suspended, and applicant was placed on summary probation for two years and ordered to serve 30 days in

" the county jail. Thus, he meets the “exception clause” of section 212(a)}(2)(A)(iiXII) of the Act, and he is
not inadmissible. ' :

Declarations by an applicant that he has not had a criminal record, or that his arrests did not lead to
convictions, are subject to a verification of facts by the Service. The applicant must agree to fully cooperate - '
in the verification process. Failure to assist thé Service in verifying information necessary for the
adjudication of the application may result in a negative determination. See 8 C.F.R. § 245a.2(k)(5).

The director concluded that, because the applicant did not provide a court recdrd_regarding the Disorderly
Conduct charge, the applicant abandoned his application pursuant to “Secion 103.2(13).” The regulation at
8 C.F.R. § 103.2(b)(13) does state that if all requested initial evidence and requested additional evidence is
not submitted by the required date, the application shall be considered abandoned and shall be denied.
- However, the evidence must be available in order for the applicant to submit it. As charges were not
brought against the applicant, there is no court record. The document the applicant did submit, the
Certificate of Release, absolutely provided the information necessary to make a determination, and the
director should have considered the merits of the case rather than classifying the matter as an abandonment.

It is further noted that, if an application is denied due to abandonment, there is no appeal. 8 C.F.R. §
103.2(b)(15). Thus, in cases where documents actually exist and are available, but are not submitted, the
~ application should be considered abandoned and should be denied, and there is no appeal.
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It is concluded that the application was not abandoned, and the applicant did cooperate and assist the
director in verifying information necessary for the adjudication of the application. . Also, the applicant was
not convicted of a felony or three or more misdemeanors, and is not inadmissible.

ORDER: The appéal is sustained. The director shall complete the adjudication of the application.



