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DISCUSSION: The Director, Western Service Center, denied the application for temporary
resident status, which was then remanded by the Legalization Appeals Unit (LAU), and denied
again by the District Director, Los Angeles. That decision is now before the Administrative
Appeals Office (AAO) on appeal. The appeal will be rejected as untimely filed and the matter
will be returned to the director for further action.

The director denied the application because the applicant failed to establish that she had resided
unlawfully in the United States for the requisite period.

An adverse decision on an application for temporary resident status may be appealed to the
AAQO; the appeal with the required fee must be filed within 30 days after service of the notice of
denial. 8 C.F.R. § 245a.2(p). If the decision, or notice of denial, was mailed, the applicant is
afforded an additional three days, and the appeal must be filed within 33 days. See 8 C.F.R.
§ 103.5a(b). The date of filing is not the date of mailing, but the date of actual receipt. See
8 C.FR. § 103.2(a)(7)(i). An appeal that is not timely filed will not be accepted. 8 C.F.R.
§ 245a.2(p).

In this case, the director issued the notice of denial on January 30, 2008 and mailed it to the
applicant's address of record. The appeal was received on March 26, 2008, 58 days later.
Therefore, the appeal was untimely filed and must be rejected.

The LAU decision dated February 3, 2000 (which remanded the case to the director) specifically
stated: “In the event the director denies the application, the applicant will be permitted to file an
appeal . . . without a fee [emphasis added].” In his January 30, 2008 decision, the director
nonetheless erroneously informed the applicant that she would have to pay a $545 filing fee for
her appeal. On March 26, 2008, the Los Angeles Field Office received the $545 fee from the
applicant. The fee must be returned to the applicant as it was collected in error.

ORDER: The appeal is rejected. The matter is returned to the director for reimbursement of
the applicant’s $545 filing fee.



