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DISCUSSION: The application for temporary resident status pursuant to the terms of the settlement 
agreements reached in Catholic Social Services, Inc., et al., v. Ridge, et al., CIV. NO. S-86-1343- 
LKK (E.D. Cal) January 23, 2004, and Felicity Mary Newman, et al., v. United States Immigration 
and Citizenship Services, et a!., CIV. NO. 87-4757-WDK (C.D. Cal) February 17, 2004 
(CSSAVewman Settlement Agreements), was denied by the Director, National benefits Center. The 
decision is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be 
dismissed. 

The applicant submitted a Form 1-687, Application for Status as a Temporary Resident under Section 
245A of the Immigration and Nationality Act (Act), and a Form 1-687 Supplement, CSSINewman Class 
Membership Worksheet. The director determined that the applicant had been convicted of a felony, 
perjury, and is therefore ineligible for temporary residence under Section 245A of the Immigration 
and Nationality Act (the Act), section 212(a)(2)(A), 8 U.S.C. 5 1182. 

An alien who has been convicted of a felony or of three or more misdemeanors committed in the 
United States is ineligible for Temporary Resident status. 8 C.F.R. €j 245a.2(c)(l). 

"Felony" means a crime committed in the United States punishable by imprisonment for a term of 
more than one year, regardless of the term such alien actually served, if any, except when the offense 
is defined by the state as a misdemeanor, and the sentence actually imposed is one year or less, 
regardless of the term such alien actually served. Under this exception, for purposes of 8 C.F.R. Part 
245a, the crime shall be treated as a misdemeanor. 8 C.F.R. tj 245a.l(p). 

The term "conviction" means, with respect to an alien, a formal judgment of guilt of 
the alien entered by a court or, if adjudication of guilt has been withheld, where - (i) 
a judge or jury has found the alien guilty or the alien has entered a plea of guilty or 
nolo contendere or has admitted sufficient facts to warrant a finding of guilt, and (ii) 
the judge has ordered some form of punishment, penalty, or restraint on the alien's 
liberty to be imposed. 

Section 1 0 1 (a)(48)(A) of the Immigration and Naturalization Act (Act), 8 U. S.C. 5 1 1 0 1 (a)(48)(A). 

The record contains court documents that reflect the applicant has been convicted of the felony 
offense of perjur in the Su erior Court of Los Angeles, California, Van Nuys District on October 2, 
2003 (Case No. S e c t i o n  1 18 of the California Penal Code). 

The applicant on appeal states and he has presented a letter dated April 6, 2006, fiom the County of 
Los Angeles, California, that the applicant has "recently motioned for early dismissal and reduction 
of his felony to a misdemeanor." Therefore contrary to the applicant's statement on appeal, his 
felony conviction was not reduced to a misdemeanor. 

Notwithstanding the above, under the current statutory definition of conviction provided at section 
101 (a)(48)(A) of the Act, no effect is to be given in immigration proceedings to a state action which 
purports to expunge, dismiss, cancel, vacate, discharge, or otherwise remove a guilty plea or other 



record of guilt or conviction by operation of a state rehabilitative statute. Matter ofRoldan, 22 I&N 
Dec. 5 12 (BIA 1999). Any subsequent, rehabilitative action that overturns a state conviction, other 
than on the merits or for a violation of constitutional or statutory rights in the underlying criminal 
proceedings, is ineffective to expunge a conviction for immigration purposes. Id. at 523, 528. See 
also Matter of Rodriguez-Ruiz, 22 I&N Dec. 1378, 1379 (BIA 2000) (conviction vacated under a 
state criminal procedural statute, rather than a rehabilitative provision, remains vacated for 
immigration purposes). 

In addition, in Matter of Pickering, a more recent precedent decision, the Board of Immigration 
Appeals reiterated that if a court vacates a conviction for reasons unrelated to a procedural or 
substantive defect in the underlying criminal proceedings, the alien remains "convicted" for 
immigration purposes. Matter of Pickering, 23 I&N Dec. 62 1,624 (BIA 2003). 

The applicant is, therefore, ineligible for temporary resident status under section 245A of the Act on 
this basis. 

ORDER: The appeal is dismissed as the applicant has been convicted of a felony. This 
decision constitutes a final notice of ineligibility. 


