U.S. Department of Homeland Security

imyfﬂg e Y, 20 Massachusetts Ave., N.W., Rm. A3042
dat- ted ¢o Washington, DC 20529
preveat cleai,: . ~arranted

PUBLIC T 0B grtvacy e itizenship
AR TR ) and Immigration
Services

FILE: _ Office: Seattle Date: F EB 2’,3 2005

PETITION: Application for Status as a Permanent Resident pursuant to Section 1104 of the Legal
Immigration Family Equity (LIFE) Act of 2000, Pub. L. 106-553, 114 Stat. 2762 (2000),
amended by LIFE Act Amendments, Pub. L. 106-554. 114 Stat. 2763 (2000).

ON BEHALF OF APPLICANT: Self-represented

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to
the office that originally decided your case. If your appeal was sustained, or if the matter was remanded for
further action, you will be contacted. If your appeal was dismissed, you no longer have a case pending before
this office, and you are not entitled to file a motion to reopen or reconsider your case.

‘&;‘MQ./,/;,,M

Robert P. Wiemann, Director
Administrative Appeals Office

WwWw.uscis.gov



Page 2

DISCUSSION: The application for permanent resident status under the Legal Immigration Family Equity
(LIFE) Act was denied by the District Director, Seattle, Washington, and is now before the Administrative
Appeals Office on appeal. The appeal will be dismissed.

The district director denied the application because the applicant had not demonstrated that he had
continuously resided in the United States in an unlawful status since before January 1, 1982 through May 4,
1988.

On appeal, the applicant asserts that the district office’s decision denying his application for adjustment to
permanent resident status under the LIFE Act was in error, and requests that the decision be rescinded and
withdrawn. In addition, the applicant requests that he be afforded the opportunity to present oral argument to
Citizenship and Immigration Services (CIS) on his behalf. A request for oral argument must set forth facts
explaining why such argument is necessary to supplement the appeal. 8 C.F.R. § 103.3(c). Oral argument is
limited by regulation to cases involving unique facts or issues of law which cannot be adequately addressed in
writing. The applicant’s request fails to set forth facts explaining why such argument is necessary, and the
request must therefore be denied.

An applicant for permanent resident status must establish entry into the United States before January 1, 1982
and continuous residence in the United States in an unlawful status since such date and through May 4, 1988.
8 C.F.R. § 245a.11(b).

“Continuous unlawful residence” is defined at 8 C.F.R. § 245a.15(c)(1), as follows: An alien shall be
regarded as having resided continuously in the United States if no single absence from the United States has
exceeded forty-five (45) days, and the aggregate of all absences has not exceeded one hundred and eighty
(180) days between January 1, 1982, and May 4, 1988, unless the alien can establish that due to emergent
reasons, his or her return to the United States could not be accomplished within the time period allowed.

An applicant for permanent resident status under section 1104 of the LIFE Act has the burden to establish by
a preponderance of the evidence that he or she has resided in the United States for the requisite periods, is
admissible to the United States and is otherwise eligible for adjustment of status under this section. The
inference to be drawn from the documentation provided shall depend on the extent of the documentation, its
credibility and amenability to verification. 8 C.F.R. § 245a.12(e).

When something is to be established by a preponderance of the evidence it is sufficient that the proof
establish that it is probably true. See Matter of E-- M--, 20 1&N Dec. 77 (Comm. 1989).

Although CIS regulations provide an illustrative list of contemporaneous documents that an applicant may
submit, the list also permits the submission of affidavits and any other relevant document. 8 C.F.R.
§ 245a.2(d)B)(vi)(L).

In an attempt to establish continuous unlawful residence since prior to January 1, 1982, the applicant submits
the following : S

e Several affidavits from—the applicant’s brother, attesting to the applicant’s residence
at various addresses in the U.S. since December 1980;
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e An affidavit from who attests to the applicant having resided in the U.S. since

December 1980;

e An affidavit from ho attests to having employed the applicant in the capacity of
agricultural laborer from June 13, 1987 to June 13, 1988;

e An affidavit from of Villanueva Truck Hauling Service, who attests to having
employed the applicant from March 16, 1981 to March 15, 1985;

e An affidavit from f Pena’s Produce, who attests to having employed the
applicant in the capacity of agricultural laborer from May 1, 1985 to May 1, 1987; and

e An affidavit from 7 | who attests to the applicant having resided with her at her
home in Ft. Worth, Texas, from July 1987 to July 1988.

In the notice of intent to deny, the district director noted an apparent contradiction j e applicant’s
documentation. The aforementioned affidavits from and attest to the
applicant having resided in the U.S. since December 1980, where he initially lived in Pasco, Washington.
However, on the occasion of his adjustment interview on June 13, 2003, the applicant testified several times
under oath in the presence of an examining CIS district officer that he first entered the U.S. in January 1981,
where he initially resided in Granger, Washington, for 10 years with a cousin.

In response to the notice of intent, the applicant asserted that his having testified at his interview he entered
the U.S. in January 1981 was due to a miscommunication between himself and the interviewing examiner.
The applicant further asserted that his reference to Granger, Washington at his interview was in connection
with his employment, as he was employed with a trucking concern headquartered in Granger, Washington. In
any event, notwithstanding this apparent inconsistency, the fact remains that whether the applicant’s initial
entry into the U.S. occurred in December 1980, as he asserts on appeal, or a month later in January 1981, as
indicated in the transcript of the applicant’s adjustment interview, his entry date would in either case have
occurred prior to January 1, 1982.

In addition, the notice of intent made reference to a further contradiction between the applicant’s claim and his
documentation. At item 35 of the applicant’s 1-687 application, in which an applicant is requested to indicate any
and all absences from the U.S. since date of first entry, the applicant listed only one brief absence in which he
purportedly departed the U.S. for Mexico in order to visit his family in December 1987. However, on the
occasion of his adjustment interview, the applicant specified that he departed the U.S. for Mexico on November
15, 1986 and did not return to the U.S. until January 20" or January 25, 1987. As noted above, an applicant for
permanent resident status under the LIFE Act shall be regarded as having resided continuously in the United
States if no single absence from the United States has exceeded forty-five (45) days. Thus, according to the
applicant’s interview testimony, his departure from the U.S. on this occasion was at least 60 days in duration
-- well in excess of the allowable 45-day limit for single absences during the period from January 1, 1982 to
May 4, 1988.

In response to the notice of intent, the applicant acknowledged having made this departure, along with
numerous others, but asserts that the absence was brief and not in excess of the limit for single absences.
However, the record indicates that the applicant imparted this information in a signed, sworn statement taken
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under oath in the presence of an interviewing examiner. The applicant, in his rebuttal statement, asserted that
the interviewer did not provide him with an opportunity to present a more detailed explanation regarding this
departure. Nevertheless, neither in rebuttal nor, subsequently, on appeal, has the applicant attempted to
explain, amplify or resolve the question regarding this departure from the U.S. Accordingly, in the absence of
any additional, independent, corroborative evidence, it is determined that the applicant’s admitted two-month
absence from the U.S. from November 1986 to January 1987 was in excess of the 45-day period allowable for
single absences from the U.S.

Nevertheless, there must also be a further determination as to whether the applicant’s prolonged absence from
the U.S. was due to an “emergent reason.” Although this term is not defined in the regulations, Matter of C- ,
19 1&N Dec. 808 (Comm. 1988) holds that emergent means “coming unexpectedly into being.” In this case,
the applicant has failed to provide a reason for his two-month departure to Mexico at this time. As such, there
is no indication that an emergent reason “which came suddenly into being” either delayed or prevented the
applicant’s return to the U.S. beyond the 45-day period.

As stated above, the inference to be drawn from the documentation provided shall depend on the extent of the
documentation, its credibility and amenability to verification. In this case, the applicant has submitted no
contemporaneous documentation whatever to establish his presence in the U.S. since his initial entry. In light
" of the fact that the applicant claims to have continuously resided in the U.S. since December 1980, this
inability to produce contemporaneous documentation of residence raises questions regarding the credibility of
the claim.

The applicant has endeavored to provide affidavits attesting to both his residence and employment during the
period in question. Only two affiants attest to the applicant having resided in the U.S. since December 1980.
One these affiants is the applicant’s brother. An affiant who is also a close family or, in this case, the
applicant’s sibling, must be viewed as having a self-evident interest in the outcome of proceedings. The applicant
has provided no explanation under the circumstances as to why he was unable to submit third-party statements
from individuals with more objectivity in this matter. In addition, the affidavit from&fails to
provide any details regarding how the affiant became acquainted with the applicant or to indicate the actual
basis for her awareness of the applicant’s purported residence in the U.S. since December 1980.

Given the applicant’s having far exceeded the 45-day limit for single absences from the U.S. during the period in
question, his inability to provide contemporaneous evidence to support his claim, and his reliance on affidavits
which do not meet basic standards of probative value, it is concluded that he has failed to establish continuous
residence in the U.S. in an unlawful status from prior to January 1, 1982 through May 4, 1988, as required under
section 1104(c)(2)(B) of the LIFE Act.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



