U.S. Department of Homeland Security
20 Mass. Ave., N.W., Rm. 3000
‘Washington, D.C. 20529

,dentifying data deleted to U.S. Citizenship
roveas Clearly unwarranted and Immigration
gnVasion of versonal privacv Services
PUBLIC COPY

FILE:

Office: DALLAS Date: yyyi 13 2006

IN RE: Applicant:

APPLICATION: Application for Status as a Permanent Resident pursuant to Section 1104 of the
Legal Immigration Family Equity (LIFE) Act of 2000, Pub. L. 106-553, 114 Stat.
2762 (2000), amended by Life Act Amendments, Pub. L. 106-554, 114 Stat. 2763
(2000) ‘

ON BEHALF OF APPLICANT:

INSTRUCTIONS:

This is the decision of the Administrative Appeals Office in your case. All documents have been returned
to the office that originally decided your case. Any further inquiry must be made to that office.

@

| ' Robert P. Wieftiann, Chief
{ ’} Administrative Appeals Office

H

WWW.uscis.gov




Page 2

DISCUSSION: The application for permanent resident status under the Legal Immigration Family
Equity (LIFE) Act was denied by the District Director, Dallas, Texas, and is now before the Administrative
Appeals Office on appeal. The appeal will be dismissed.

The director denied the application because the applicant had failed to establish that he satisfied the “basic
citizenship skills” required under section 1104(c)(2)(E) of the LIFE Act.

On appeal, counsel asserts that the applicant meets the basic citizenship skills requirement of the statute as
he is currently enrolled in a course of study in English and citizenship basics at a state recognized and
accredited learning institution.

Under section 1104(c)2)YE)(i) of the LIFE Act (“Basic Citizenship Skills”), an applicant for permanent
resident status must demonstrate that he or she:

6] meets the requirements of section 312(a) of the Immigration and Nationality Act (8
U.S.C. § 1423(a)) (relating to minimal understanding of ordinary English and a
knowledge and understanding of the history and government of the United States); or

(In is satisfactorily pursuing a course of study (recognized by the Attorney General) to
achieve such an understanding of English and such a knowledge and understanding of
the history and government of the United States.

Under section 1104(c)(2)E)(ii) of the LIFE Act, the Attorney General may waive all or part of the above
requirements for aliens who are at least 65 years of age or developmentally disabled.

The applicant, who was 40 years old at the time he took the basic citizenship skills test and provided no
evidence to establish that he was developmentally disabled, does not qualify for either of the exceptions
in section 1104(c)(2)(E)(ii) of the LIFE Act. Further, the applicant does not satisfy the “basic citizenship
skills” requirement of section 1104(c)(2)E)(i)(I) of the LIFE Act because he does not meet the requirements
of section 312(a) of the Immigration and Nationality Act (INA). An applicant can demonstrate that he or she
meets the requirements of section 312(a) of the Act by “[s]peaking and understanding English during the
course of the interview for permanent resident status” and answering questions based on the subject matter of
approved citizenship training materials, or “[b]y passing a standardized section 312 test . . . by the
Legalization Assistance Board with the Educational Testing Service (ETS) or the California State
Department of Education with the Comprehensive Adult Student Assessment System (CASAS).” 8 CF.R. §
245a.3(b)(4)(iii)}(A)(/) and (2).

The regulation at 8 C.F.R. § 245a.17(b) provides that an applicant who fails to pass the English literacy
and/or the United States history and government tests at the time of the interview, shall be afforded a second
opportunity after 6 months (or earlier at the request of the applicant) to pass the tests or submit evidence as
described in paragraphs (a)(2) or (a)(3) of this section.

The record reflects that the applicant was interviewed twice in connection with his LIFE application, first on
March 18, 2003 and again on November 3, 2003. On both occasions, the applicant failed to demonstrate a
minimal understanding of English and minimal knowledge of United States history and government.
Furthermore, the applicant has not provided evidence of having passed a standardized citizenship test, as
permitted by 8 C.F.R. § 312.3(a)(1). '
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The applicant, however, could still meet the basic citizenship skills requirement under section
1104(c)(2)E)(I)) of the LIFE Act, if he met one of the criteria defined in 8 C.F.R. §§ 245a.17(a)(2) and (3).
In part, an applicant must establish that he meets the following under 8 C.F.R § 245a.17:

(2) has a high school diploma or general educational development diploma (GED) from a
school in the United States; or

(3) has attended, or is attending, a state recognized, accredited learning institution in the
United States, and that institution certifies such attendance.

The record does not reflect that the applicant has a high school diploma or a GED from a United States
school, and therefore does not satisfy the regulatory requirement of 8 C.F.R. § 245a.17(2).

On appeal, the applicant submits a March 17, 2004 letter fro_indicating that the

applicant enrolled in an English course that was scheduled to begin on March 22, 2004, and would be taking
a citizenship basics course that would start on March 27, 2004.

The regulation at 8 C.F.R. § 245a.17(a)(3) requires that the applicant submit certification on letterhead
stationery from a state recognized, accredited learning institution either at the time of filing the Form I-
485, subsequent to filing the application but prior to the interview, or at the time of the interview. The
applicant has failed to meet this requirement as the letter from the Mountain View College was presented
subsequent to the applicant’s interview. Further, as the applicant was only scheduled to begin classes in
the future, he does not meet the requirements of 8§ C.F.R. § 245a.17(a)(3), which requires prior or current
attendance at the institution.

On appeal, counsel acknowledges that the applicant was required to submit evidence of his attendance at
a qualified learning institution no later than his second interview. Counsel asserts, however, that “a
candidate should not be punished for attempting to acquire and demonstrate at the interview, a sufficient
understanding of English and United states history and government, rather than taking advantage of the
exception without any effort.”

Counsel’s argument is without merit. To follow this argument to its logical conclusion, the applicant
would be granted countless opportunities to try to satisfy the citizenship skills requirement of the statute.
Congress, instead, provided for two opportunities to meet the requirement and provided for the alternative
of attending courses to assist the alien in meeting the requirement. The applicant failed to take timely
advantage of this alternative. '

As previously discussed, the applicant failed to meet the “basic citizenship skills” requirement of section
1104(c)YE)X)(I) of the LIFE Act because at neither of his two interviews did he demonstrate a minimal
understanding of the English language. Therefore, the applicant does not satisfy either alternative of the
“basic citizenship skills” requirement set forth in section 1104(c)(2)(E)(i) of the LIFE Act.

Beyond the decision of the director, the applicant has not established that he was continuously physically
present in the United States from November 6, 1986 through May 4, 1988, as required by section
1104(c)(2)(C) of the LIFE Act.

The applicant submitted two Forms 1-687, Application for Status as a Temporary Resident, which he
signed on June 15, 1990 and June 2, 1993, On each he indicated that he had been absent from the United
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States from March 1988 to June 1989 while he was visiting his family in Mexico. The applicant also
swore to this absence on a June 15, 1990 questionnaire to determine eligibility for class membership. This
absence from the United States during the qualifying period constitutes an additional ground for denial of
the application.

An application or petition that fails to comply with the technical requirements of the law may be denied
by the AAO even if the Service Center does not identify all of the grounds for denial in the initial
decision. See Spencer Enterprises, Inc. v. United States, 229 F. Supp. 2d 1025, 1043 (E.D. Cal. 2001),
aff'd. 345 F.3d 683 (9th Cir. 2003); see also Dor v. INS, 891 F.2d 997, 1002 n. 9 (2d Cir. 1989)(noting
that the AAO reviews appeals on a de novo basis).

As the applicant failed to demonstrate basic citizenship skills as required by section 1104(c)(2)(E)(i) of the
LIFE Act, and failed to establish that he was continuously present in the United States from November 6,
1986 to May 4, 1988, as required by section 1104(c)(2)(C) of the LIFE Act, he is ineligible for permanent
resident status under section 1104 of the LIFE Act.

ORDER: The appeal is dismissed. This decision {:onstitutes a final notice of ineligibility.




