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DISCUSSION: The application for permanent resident status under the Legal Immigration Family Equity
(LIFE) Act was denied by the District Director, Dallas, and is now before the Administrative Appeals Office
(AAOQ) on appeal. The appeal will be dismissed.

The director denied the application because the applicant had failed to establish that she satisfied the “basic
citizenship skills” required under section 1104(c)(2)(E) of the LIFE Act.

On appeal, counsel asserts that the applicant has medical conditions which constitute an exception and/or waiver to
the test requirements. In addition, counsel asserts that applicant provided evidence that she attended or was attending
at the time of the second interview a state recognized, accredited learning institution in the United States that
provides a course of study for a period of one academic year (or the equivalent thereof according to the standards
of the learning institution) with curriculum including at least 40 hours of instruction in English and United States
history and government as allowed under 8 C.F.R. § 245a.17(2)(3). Counsel claims that sufficient documentation
to support both of these contentions was submitted in response to the notice of intent to deny.

Under section 1104(c)(2)(E)(i) of the LIFE Act (“Basic Citizenship Skills™), an applicant for permanent resident
status must demonstrate that he or she:

(I)  meets the requirements of section 312(a) of the Immigration and Nationality Act (8 U.S.C.
1423(a))(relating to minimal understanding of ordinary English and a knowledge and
understanding of the history and government of the United States); or

(II)  is satisfactorily pursuing a course of study (recognized by the Attorney General) to achieve
such an understanding of English and such a knowledge and understanding of the history and
government of the United States.

Under section 1104(c)(2)(E)(ii) of the LIFE Act, the Attorney General may waive all or part of the requirements
for aliens who are at least 65 years of age or developmentally disabled.

The applicant, who was 53 years old at the time she took the basic citizenship skills test and provided no evidence
at the time of filing to establish that she was developmentally disabled, does not qualify for either of the
exceptions in section 1104(c)(2)(E)(ii) of the LIFE Act. In this matter, the applicant alleged after failing the basic
citizenship skills test for the first time and in response to the request for evidence that due to a diagnosis of
depression, she qualifies for a waiver under section 1104(c)(2)(E)(ii) of the LIFE Act.

The regulation at 8§ C.F.R. §245a.3(b)(4)(11)(D) provides that the basic citizenship skills requirements shall be
waived for persons who, as of the date of application or the date of eligibility for permanent residence, whichever
is later, are developmentally disabled as defined by 8 C.F.R. §245a.1(v). In this matter, the application was
submitted on July 10, 2001 accompanied by Form 1-693, Medical Examination of Aliens Seeking Adjustment of
Status. This form, completed_ June 28, 2001, indicated that the applicant had no
apparent disease, defect, or disability. The remarks section further indicates that “this applicant is a healthy, well
developed and well adjusted person . . .”



Page 3

On February 24, 2005, a notice of intent to deny (NOID) was mailed to the applicant notifying her of the basic
citizenships skills requirements. The exceptions to these requirements were clearly stated, and the applicant was
afforded an opportunity to respond to the notice with evidence in support of her eligibility. In response, the

applicant submitted Form N-648, Medical Certification for Disabilii/ Exceptions, completed by I

on March 24, 2005. The form indicates that examination of the applicant took place
on March 18, 2005 and that he first saw her on November 12, 2004.

The district director denied the application, finding that this evidence was insufficient to qualify the applicant for
a waiver. Specifically, the director noted that the Form N-648 was incomplete, and further noted that the
diagnosis of depression did not qualify as a developmental disability as defined by 8 C.F.R. § 245a.1. On appeal,
counsel asserts that the documentation provided was sufficient, and urges the AAO to reconsider the applicant’s
eligibility for a waiver.

The initial medical records of the applicant submitted with the application demonstrate that no developmental
disability was present at the time the application was filed. Furthermore, the applicant did not allege to have a
developmental disability until after she received the notice of intent to deny, which raises questions regarding the
validity of her claim. Doubt cast on any aspect of the petitioner's proof may, of course, lead to a reevaluation of
the reliability and sufficiency of the remaining evidence offered in support of the visa petition. Matter of Ho, 19
I&N Dec. 582, 591 (BIA 1988). If CIS fails to believe that a fact stated in the petition is true, CIS may reject that
fact. Section 204(b) of the Act, 8 U.S.C. § 1154(b); see also Anetekhai v. IN.S., 876 F.2d 1218, 1220 (5th
Cir.1989); Lu-Ann Bakery Shop, Inc. v. Nelson, 705 F. Supp. 7, 10 (D.D.C.1988); Systronics Corp. v. INS, 153 F.
Supp. 2d 7, 15 (D.D.C. 2001). For these reasons, the applicant is not eligible for a waiver under 1104(c)(2)(E)(ii)
of the LIFE Act.

Moreover, the applicant does not satisfy the “basic citizenship skills” requirement of section 1104(c)(2)(E)(1))(I) of
the LIFE Act because she does not meet the requirements of section 312(a) of the Immigration and Nationality
Act (Act). An applicant can demonstrate that he or she meets the requirements of section 312(a) of the Act by
“[s]lpeaking and understanding English during the course of the interview for permanent resident status” and
answering questions based on the subject matter of approved citizenship training materials, or [b]y passing a
standardized section 312 test . . . by the Legalization Assistance Board with the Educational Testing Service
(ETS) or the California State Department of Education with the Comprehensive Adult Student Assessment
System (CASAS).” 8 C.F.R. §§ 245a.3(b)(4)(iii)(A)(/) and (2).

In the alternative, an applicant can satisfy the basic citizenship skills requirement by demonstrating compliance
with section 1104(c)(2)(E)(@)(II) of the LIFE Act, if he or she meets one of the criteria defined in 8 CF.R. §
245a.17(a)(2) and 8 C.F.R. § 245a.17(2)(3). In part, an applicant must establish that he or she meets the following
under 8 C.F.R. § 245a.17:

2) He or she has a high school diploma or general education development diploma (GED)
from a school in the United States; or

3) He or she has attended, or is attending, a state recognized, accredited learning institution
in the United States, and that institution certifies such attendance. The course of study at
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such learning institution must be for a period of one academic year (or the equivalent
thereof according to the standards of the learning institution) and the curriculum must
include at least 40 hours of instruction in English and United States history and
government.

Both 8 C.F.R. § 245a.17(a)(2) and 8 C.F.R. § 245a.17(a)(3) specify that applicants must submit evidence to show
compliance with the basic citizenship skills requirement . . . either at the time of filing Form 1-485, subsequent to
filing the application but prior to the interview, or at the time of the interview . . ..”

The regulation at 8 C.F.R. § 245a.17(b) states that:

An applicant who fails to pass the English literacy and/or the United States history and
government tests at the time of the interview, shall be afforded a second opportunity after 6
months (or earlier at the request of the applicant) to pass the tests or submit evidence as described
in paragraphs (a)(2) and (a)(3) of this section [8 C.F.R. § 245a.17(a)(2) and 8 C.F.R. §
245a.17(a)(3)]. The second interview shall be conducted prior to the denial of the application for
permanent residence and may be based solely on the failure to pass the basic citizenship skills
requirements.

Pursuant to 8 C.F.R. § 245a.17(b), the applicant was afforded two interviews in connection with her LIFE Act
application, on April 29, 2002 and again on August 28, 2003. On both occasions, the applicant was unable to
demonstrate an understanding of ordinary English. The applicant did not provide evidence of having passed a
standardized citizenship test, as permitted by 8 C.F.R. § 312.3(a)(1). The applicant does not have a high school
diploma or a GED from a United States school, and therefore does not satisfy the regulatory requirement of 8
CFR. § 245a.17(a)(2). Nor did the applicant provide evidence to demonstrate that she had attended or was
attending at the time of the second interview a state recognized, accredited leaming institution in the United States
that provides a course of study for a period of one academic year (or the equivalent thereof according to the
standards of the learning institution) with curriculum including at least 40 hours of instruction in English and
United States history and government as allowed under 8 C.F.R. § 245a.17(a)(3).

The applicant, however, submitted a letter dated August 22, 2003 from _‘ at the Dallas
Independent School District, which claimed that the applicant attended class there “regularly last year,” and
specifically indicated that she had completed 48 hours of classroom training from July 20, 2002 through the end
of October 2002. The letter further stated that the class met from 6:00 p.m. until 10:00 p.m. on Thursday
evenings, but that the applicant had not attended classes that year. The director did not discuss this letter in the
denial.

On appeal, counsel asserts that this letter, submitted at the time of the second interview, demonstrated that the
applicant attended a state recognized, accredited learning institution in the United States that provides a course of
study for a period of one academic year (or the equivalent thereof according to the standards of the learning
institution) with curriculum including at least 40 hours of instruction in English and United States history and
government as allowed under 8 C.F.R. § 245a.17(a)(3). No independent evidence is provided to verify the
school’s accreditation, nor are transcripts of the applicant’s coursework submitted. Going on record without
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supporting documentary evidence is not sufficient for purposes of meeting the burden of proof in these
proceedings. Matter of Soffici, 22 1&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of
California, 14 1&N Dec. 190 (Reg. Comm. 1972)). Without documentary evidence to support the claim, the
assertions of counsel will not satisfy the petitioner's burden of proof. The unsupported assertions of counsel do
not constitute evidence. Matter of Obaigbena, 19 1&N Dec. 533, 534 (BIA 1988); Matter of Laureano, 19 1&N
Dec. 1 (BIA 1983); Matter of Ramirez-Sanchez, 17 1&N Dec. 503, 506 (BIA 1980). This letter, therefore, is
insufficient to demonstrate that the applicant satisfied the requirements under 8 C.F.R. § 245a.17(a)(3).

Therefore, the applicant does not satisfy either alternative of the “basic citizenship skills” requirement set forth in
section 1104(c)(2)(E)(i) of the LIFE Act. Accordingly, the AAO will not disturb the director’s decision that the

applicant is ineligible for adjustment to permanent resident status under section 1104 of the LIFE Act.

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility.



