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1 ;  I I I :  Applicatiur~ fbr  ?tatus as n Pcrmancnt Rcsiderlt purscfant to Sccrion 1 10 t rtf  the I.egal 
In~migratlorr f:amiij L:quitl (L1i.E) Act of 20110. Pub. L.  106-55;. t 14 Stat 2767 f 2000). 
atnendcd bt 12ife r\ct AmencSments. Pub. I - .  106-553. 1 14 Stat. 7,767 (2000). 

Ihis i s  the decision of the Adrnir~istrativu Appeals Oflice in yottr case. t'he file has been returned to the 
Yattorlal Rcncfits Center. If your appeal %vas sustained. or if the matter was rerl~andeii fi,r filrthcr action. 

'ou \ \ i l l  he cnntactcd. $1' )our appeal was dtsrnissed, 1081 no Inngcr have a case pending beii~rc this  

of5ce. and you are rtot entitled to file a mc~tion to reopen or reconsider yottr case. 

Robert P. Wicrnar-ln. Chief 
4Jminlstrczti\e ;lppt.:ils Office 



UISCC SSIOS: T11e iapplication fijr perinilnent sosidcnt itit\\ls tmder lltu I+cgal Immigratiott Family 
F'qtrit- (i,If-l,) Act \\a:, denied bq the District D~rector. New York, and i i  no\$ beti,re the Admii>istrat~\u 
t1ppeai.i ( )ftice (AAO) on appeal The appcal s i l l  be disrljissed. 

I he district director denied the ;rpplication kcausc the appEicafit failed to demonstrate that he cntered the 
0nitc.d States heforc J a n u a ~  I ,  1982. at~d resided in a coi~tinttous ut~lat*fttl status throiigtl May 3. 1988. 

On appeal. counsel asserts that the d~rector's concli~Gons in the denial were erroneaus. and seeks tcs 
clarilt the tlates of'thc applicant's ci.tntinuous rcsidencc ill the Cnitcd States. 

Scctictn I I O4f c)(2 f ( R )  of the Llf-'t3 Act statei;: 

ii) I n  Cic~~crai - The alien 111ust rstahlisll that the aliot~ cntcrcd the llnited States before 
Janiiap 1. 1982. and rhat he or she has resided continrtously in tile linitcd States in at1 
rrnlatvfitl status strlce such date al~d ttlrotrgh Ma) 4, 1988, In detem~tiing bvhether at1 
alion maintained continuous unlasvful residence in the t 'nited States far purposes of this 
subparagraph. the regttlariot~s prescribed bq the Attorney (;enera1 under scclion 245A(g) 
of the Immigration attd Nationality Act {INA) tfzar were most rttcet~tly in effect before the 
date of'the enactment of this Act silall apply. 

i\~i applicant fbr permanent rcsident status under section t 103 of the (,IFF. Acr \\a\ the burden to cstabiish 
hq a preponderance of the evidence that he or she has resicfed in the United Stntos for the reqi~i\itc 
pcriods, i\ adn~issible to the t:nited States and is oiher-wise ctigiblc for acijttstn~ent of status under tf~is 
rection 'I'he ifttkret>ce to be drawn from the doout~~entation pro\, ided shall depend o n  the extent of the 
docurnentatiztn. its credibility arid amenability to verification. 8 C.F.R. 3 235n. 1 Z(c). 

1̂'11c '-preponderance of the evidence" standard requires that the evidence detnonstrate that the applicant's 
claint is "prtjhabl) true," where the determination o f  "truth" is t~iade haserf ctn the factual circumstances of 
each individual caze. Shttur of E-At-. 20 I&N Dec. 77, 79-80 (Comm. 1989). Ill  ekaluating tho evidence. 
.iic/tter of E-.U- also stated that -7tlruth is to be detern~ined not by the quantity of evidence alone but by its 
qualit? ." Id. rhus. in adjudicatiircp the application prirsttant to the preponderance of the evidence stat~dard. 
the tlircctor trtttst examine each piece of etidcilcc for rele\ance, probative value. and credibility, both 
incii~idt~all) a13d uithrn the contest of the totality of the evidence, to deten~~ine whether the fact to be 
pro\ ert is prctbahl? trtlc. 

Eilen i f '  tho director has sonte doubt as to  the truth. if the applicant submits relekant, probatise, and 
credible et idertce that leads the director to beliebe that the claim is "probably true" or '-more like15 thrrtt 
nt)t,"' tlxc applicant or  applicarlt has satisfied tlte standard of proof. SL"C' I':S tT. C ' M I ' Z I ~ ~ O - I * ( I ~ I . ~ ; C ~ C ~ L I .  380 
/J.S. 42 1 ( 1987) (defining -'more likelj than not" as a greater than 50 percent prohabilitq of' something 
occttrring). If the director can itfiiculate a rr~atcrial doubt. i t  is appropriate for the director t i )  either request 
additional cvitlcnce or. if that doubt learls the dircctor lo bclieve that the claim is prcjbabl? not tri~e. dctq 
the application. 

t4itl1tjttglr the regt~l:~tion\ provirte an illustrati\e list ofcttntempctrt~nc.oitc doeumcnts that an applicartt rnal 
iuhm~t, tile list also permits the submrssion of affidavits and at14 other reteiar~t document. 
SLJV 8 C'.F.K. $ 215s,2(d)(? )(vif(L.). 



in tire al'fitia~it for  clash membership, tthich he signcd iirlcler penalt) of pcrjur? on October 5 ,  IC)9l ) ,  the 
appficarrt \tatcd that he jirst arrived in the lhitcd States tin October 27. 1980. \then he crossed the hordcr 
\\ithout ~nspuction. On his Form 1-687. i\ppiicatron for Stattis a> a Iernprrttrq Resident. %hich he also 
srgrtcd rrridcr pcftaltj o f  pcrjup. lfre applicant clairnzd to l n c  at the fitllowing iiddrcsses in the t!nitcd 
Statcs during the requisite period: 

Kcgiirdinp his crnplo>tllenf history, the applicant claiiliurl to uurk f o s  Auto Hc~d> ( io~1 June 1984 to 
the prcwnt. He fitrther claimed that he was a student at a technical universitl from 1981 until June 1983. 

In an attempt t o  ~stablilrfi C O I I ~ ~ ~ L I ~ I ~ I S  I ~ I I I ~ u I ' U I  i-esidericc siiioe befirre fanualy 1 .  1983 through May 4. 
1488, the applicant filrnished tho fi?lls\bing evidct~ce: 

examined rhe appficarrt in his  clinic on Janoar). it). 1982 \\hen hc diapnused the applicant 
H ith \ irnl pneumonia. 

( 2 )  A t'fidavit ntrtari~cd on April 5 ,  2003 by r e s i d e n t  of the Masjid Alforuk located 
in Broohlytt, Sew Yorh. M r . c l a i m s  that he has kncn+n the applicarlt since December 
1980 \+her1 the applicattt bcgon atttilding hi\ mosque. f i e  claims that the applicant stopped 
\ isifing the mosque in Ma> f 98 I because hc "mu\ed lo another glace." 

(3)  i\flida\rit dated Mu) 4. 1990 tiom claiming that hc h ~ o f i s  the applicant 
resided in I,yn\vood, California from Jartuarq 1985 to the presetlt. Hc cIa i l~~s  that the 
applicant i s  a friefid of his from Sudan. 

li.1 the Notice of Intent to Deny (NOID) issued on Ma) 18, 2005, the director statccf that the applicant 
faiieci to establish that he had conrinuotlsly resirfed in an unlawful status in the Ilnitcd Slates during the 
rcqiiicitc period. 'I'he director noted that upon rebieu o f  the appticaarrt's file, it appears that he uat, a 
resident of I,lb>a liom late 1978 to 1985. thereby contradicting his claim rhat he firs1 enrered the llnlted 
Statcs in 1980, I he director grar~tcd the applicant tftifty (30) days to suhmit additional e\ tdence to 
ekplain 1211s inconsistencj. 

Iri a response datcci June 16. 2005. courrsel sought to ctarify the appficantSs residence historj for the 
requisite period. tle provided the fl>lIo\s ing list: 

1978 to 19380: l h q a  
1-80 tct lulj 1982: t1.S. 
J u l y  1'482 to Aug~rst 1982: Sudan 
August I982 tcs October 1085: Libya 
(Jztctber 1085 to present: lf.5. 



('ctunscl Ibr tilt' applicant tirrfltcr clairrjed that the applicant's cxtcnsivt. ahser~ce fro111 the llrlited Statcs 
fronr 1 V82-1985 \\as tho restrft oftlie loss of his passport. and claims that this is supporlecl h? a hosember 
28, 1997 documer~t from thc Sudanese cnt~stilatc tthich states thar tllc applicant was issued an Enlcrgenc? 
'Sral el IJocument fi,r one trip to Scidarl in Jid? 1982 in lieu of his passport ti hich teas reported as lctst. 
N o  ti~ntller evidence tcas subtnitted, 

111 the Notice ot'Dcci\ion, dated August 13. 2006. the director denled thc instant applicririon. 1 he director 
noted that in addition to the issues raised it1 the NOID, further ciiscrcpat~cies uerc noted  hen esalnir~ing 
the applicant's t orni 1-539, Appl~cal~oii fbr Asylum, on whic1.r hc claitncd tu bc a studertf in a high school 
in Khanoi~rt. Sudan froin 1980 to 1983. Ihe director also noted that uhile the loss of rhe applicant's 
I'ascl?ort in 1082 \&a\ unfortunate. it does not permit the appliear~t to  be abscnt from the ilnited States ibr 
tllree >ears and d i l l  receive the benclit he is scekinp. O n  appeal. t.ctur-rcel claims that the applicant 
graduated high school in 1970 and therefbre \\a\ in Lib>a, not Sudan, a? that time. He further claims that 
the applica~~r ccttttd not rettlrn promptl) to the I,tzited Statct; fiocl\ f ib>a in 1982 bec2iuse it took so long to 
get hi5 n u s  passport, ar~d thcrcfure concludes that the applicartt's thrcc-car ahset-rce from the United 
Statcs tras casual. innocent and bsicf iiuc to the circumstances beqsnd his control. 

I kt: ihsue 111 tf-ri% proceeding is ~hcrher  the applicant has furnished sufficient credihte evidelice to 
dernottstrare that he cor~tintiotrslq resided in the United Statcs in an unlauftil status ctitrirrg the requisite 
period. 'I'he applicar~r submitted three aftIda\- its as evidet~cc: to 5tippc)rt his Fom 1-4125 application. In 
addition. travt.1 records and stniernents made under oath in separate proccodings s~~pport a finding that thu 
applicant tvas not prcsilt~t is1 the linited States during the recluisito period as ctullitrcd b> thu regulations. 

I hc AAO % i l l  tirst address the applicant's absence from the ljrlitrd States from August 1982 to I9ctclbcr 
1 085. Rcctjrding to the regulation at 8 C.F R. 4 245a. t 5(c){ I f. ttcj iitigic atlscitcc from the Chired States 
can exceed fatty-five days ~ i t h s u t  interrupting contintto~ts residencj. I'hereftxe, even if tlie applicant 
co~tld probe that he entered the United Statcs prior t c ~  Jaacrarj I. 1982. he ~vould have keen ahsent fromn 
t l ~ u  Ij~~itcci States. t'or over rhrce years. therebq earily exceeding t t~c 45 day lirnit for a sit~gle wt)serrce. 
Since there i s  n o  evidence to refute the length of  the applicant's absence, and the ont! esplanatiotl 
resnrcfing the tengah of the applicant's absence is that he had difilculx) obtaining a passport, the iZAO 
rrritst conclude that contifiun~ts residcnq during the requisite period has trot beer1 estatlligiied. 

d41thcft~gh the applicant's ahscncc in cscess of three )cars renders t-rirn incligihfe for prrnanent residet~t 
status for the ruason set forth aboke, the AAO \+ i l l  address the ather evidct~cc submitted iti support of his 
eligibilit!. I he three affidavits subtnitted in su plication provide mininial ekidence and are 
nc~t  probatiie. Thc flrsr aft~davit, executed b?; elaim\ that tile applicant received treatment 
lix t iral prreurnonra from the doctrtr on or about Jantiasy 10. 1982. 'I he af'fiant provides 110 additional 
detail\ nor docs he ittclttde medicat records to sttpport his claim. Furxhertnore. the statcmcnt. if verified, 
isoitld prove only that dte applicant %as preient in tile I irtited States on Jtrt? 10. 1982, or~ly one (fa? out af 
ttie rcqi~isite period. 

I11e ~ffidil\  it b y  clairns that the applicant resided in Lyn\\cxul. Culiliirnh ( h m ~  Jstluarj 
19Xj to the present. Hoivcvcr, the applicant and cot~nsel both claitr~ that the applicant \%a$ i n  Lib>a until 
October 1985. itlorco\cr, the applicatlt clairns ctn h i h  Form 1-68? to have rcsided ill I,jn\%ood. ('iilifijin~a 



frotn I)ecer~tbcr 1984 to July 1085, corttrndictir~g tltc claitith of the affiant amd of' the applicant ttirnsclt: 
who.  rhrougfi counsel, slaiins he \\as in I.ih?a ttrltil Octtjher 1985. I'hese three claims greatly differ. n11d 
n o  e\ itlcncc ctr explanation has been pro\ rded fix clar~ficattc>tt. i t  i\ iiicumhetit uputz the petitioner t o  
recolre ;in) rrtco~tsistcitcicz, in the reck~rd ht indcpttndent alyccti\.e t.\itle~~ce, Arty attempt to explain ctr 
reconc~le siictl incoilsictcl~cius uill not suffice unless the petitioitcr cuhrnirs cornprttent crbjecticc el  idenct: 
poinring to whert' the truth lics. .'llfrttt.r 01 a). 19 I&?J Dec. 582. 5') 1-92 (RIA 1988). 

f inallq. the affidaktt b> of hla\jid Alforuh. the applicant's mosque. is likeu ise insufficient. 
Thc regtilation at 8 C.F.K. ?j 245a.2(d)(3f{\) prot idcb that a~testaliot~\ of  churches arc acccptahle ecidurlce 
to $upport ail applicant's claim of rcsidenc>. !to\\eter, the regulatrort requires thar sttch attestations 
identif) tlte applictlrtr bq name: be signed b> art ofticia! (v,Iiost: title is shobjn); she\\ inclusi\c datcs of 
~~icmhcr~hip: \tart f l~e  address or addro%se\ wttere zhc applicant re\ided during rnembcrship: incfudu tllc 
wal of' the orga~ji~aticirt irzipresscd on the letrer car the letterhead of' tlte orgnni7ation. if the organi7ation 
has letterhcnd cratictncry: cctahlish h o u  the author hfto\\s the applieatit: iirld cstat>ltxft tho orig111 of  the 
~nfbttttation hert~g attested to. SVLJ 8 C'.F.K tj 245a.3(dX3)(t)()l)-(G). 

111 tt~is tli;itter. the \tattmcilt from the aileged presidettt of tlze applicant's mosqne ot~.rits mrtrrq of these 
rt.yiiirerneritc, It does not state the address o r  addresses \\here the applicant resided during ~nertrbership. 
In atidition. it is n i t  \\riaen on church Ietterhcad nor cfites it irzctudc the seal of tite organizatin~~ irltpresscd 
on the Icttc.r. h4orctnor. it does not e\tahlish hob\ tllc author haofis rhc apjrlici~nt and fkils to establish the 
origin of the information being attcstcd to. Finally. i t  is rroted that on his Form 1-687, tlrc applicant 
contends that 1te only resided in the State of Net\ York for onc mcmth, from October to Kovernber 1980 
l e e s  cli~iw thar he &xined the rntlsquc. located in Hnxtll)~. in I ) c ~ c ~ ~ b e r  1980 directly 
contradict.; auother statement pm\idcri h! the applicat~t itnder oath. Doubt cast on art\, aspect of the 
petitioner's proof ma). of course, lead to a reecafuatior~ ofthe retiability and sufficiency of the retttaitling 
cviciencc. otlkrcd in s n p p n  of tht bisa pctition. :.ilrlret- of fro. 19 IBN Dec. at 591. 

A f t ' ~  errors or nzirror discrepancrcs Else nctt reawn to cluestion the credibility of an alien or an cmplajcr 
seeking in~rnigration benefits. .Tee, e.g , S~7ertccr E~llerpri.\e.c /t?c I* t:"i, 34-5 F.3d 683. 694 (9th C'ir., 
2003).  Honckor. ariy time an application includes numerous errors and d i~crcpanctes, and the applicant 
fi+ils to resoice thaw crr0r.s and di~crcparicics afier Citirenship and Immigrcitioxt Scrviccs ( f ' lSf  pro, ides 
ari opportunit? to do so. those inconristencies \+i l l  raisc serioiis concerns about the ~eracitc of the 
applicant's alserttclns. As stated above. doubt cast on arty aspect of thc petitioner's proof ma) under~nirle 
the reliahiiity a t ~ d  u~i'iiciency of Lfte remainirlg ctidence offered In iiupport -ft.fftht. \ isa petitiori Itl in tllis 
case. the d~screpancies and errors catalog~ed ahme lead the AAO tn conclude that the eviclcitct. of the 
applicant's case i\ not credible Jftis. cttuplcd uith hi\ estet~ii\c absence from the llrlited States, render 
him iileligibfc tbr pertnancnt resident status under Sectio~i I 104 of  tt~c L,II:E Act. 

It i\ norcd titat oil SC'P~CITI~X"~ 26, 2002- the ilpptici~r~t pied guilt\ ttl Pi, 215.50. Criminal Cctlitc~rlpt in the 
Secotid L1cgrt.e f a  Class A Mtdemcanor). and \\as sentenced to one tear cclnditinnnf discharge (flochct 
ho. ) .  On .lit14 6. 2001. thc applicant pfctt gutli) to PG 21 3.50. Crimsnal Contempt ill tllc 
Second 1)egrec (a  C'tass A Nisdetneat~or). :and was sentcnccd to sikt? dajs  irt~priso~~me~lt and an c,rdcr of 
protectton &as issijcd for fhree >ears. (Docket ho. ) .  On the same date. the applicant \\as 
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also found guilty of TFG 240.26, Harassment in the Second Degree (a violation) ed to 
fifteen days imprisonment and a one-year order of protection was issued. (Docket . On 
March 23, 2001, the applicant pled guilty to 215.50, Criminal Contempt in the Second Degree (a Class A 
Misdemeanor), and was sentenced to one year conditional discharge and an order of protection was issued 
for one year. (Docket N O .  On February 2, 2004, the applicant pled guilty to PL 240.20, 
Disorderly Conduct (a violation), and was fined. (Docket No. E. On December 17, 1994, 
the applicant pled guilty to VTL511.2, Aggravated Unlicensed Operation in the 2nd Degree (a 
Misdemeanor) and was sentenced to thirty days in prison and fined $500.00. (Docket NO.-. 
All sentences were issued by the Criminal Court of the City ofNew York, County of Kings. 

Tlie regulations at 8 C.F.R. 5 245a.l0(d)(l) provides in pertinent part that an eligible alien may adjust to 
legal permanent resident status under LIFE legalization if he or she "has not been convicted of any felony 
or of three or more misdemea~~ors committed in the United States." Since the applicant has been 
convicted of three misdemeanors, he is further ineligible to adjust to permanent resident status. 

ORDER: The appeal is dismissed. This decision constitutes a final notice of ineligibility 


