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DISCUSSION: The application for temporary residht status as a special agricultural worker was denied 
by the Director, Northern Regional Processing Fa matter was remanded by the Director, 
Legalization Appeals Unit, now the Administrative Office (AAO). The application was then 
denied by the Director, Nebraska Service Center, and for review to the AAO. The decision will be 
reversed. 

The directors denied the application because the applicant failed to establish the performance of at least 90 
man-days of qualifying agricultural employment the eligibility peri 
adverse information relating to the applicant's of employment fo 
Produce (KCP). 

On appeal of the first decision, the applicant new affidavit fro 1 attested to 
the applicant's employment at KCP. In second decision, counse ished a brief which 
addressed the directors' specific points regarding the dverse evidence and the evidence that the applicant 
had submitted earlier. ia 
In order to be eligible for temporary s a special agricultural worker, an alien must have 
engaged in qualifjrlng agricultural employment for least 90 man-days during the twelve-month period 
ending May 1, 1986, and must be otherwise under section 210(c) of the Imrmgration and 
Nationality Act and not ineligible under 8 8 C.F.R. 8 210.3(a). An applicant has the 
burden of proving the above by a 8 C.F.R. $ 210.3@). 

The applicant claimed on his application that he had engaged in 120 man-days of qualifying agricultural 
employment for KCP from June to of the agricultural claim, the applicant 
submitted two corresponding affidavits fro he was a crew leader at KCP. 

In attempting to verify the applicant's claimed emplobent, the facility director acquired information that 
ptradicted the applicant's claim. to the director, the owner of KCP stated that 

Id not work there during the period. The director further concluded 
yroll records supported the 

On December 18, 1990, the applicant was advised of the adverse information obtained by the 
director, and of the director's intent to deny the counsel responded by indicating that the 
employer had refused to cooperate. He from individuals who stated that the 
applicant had lived in the The director concluded the applicant 
had not overcome the derogatory on July 23,1991. 

With his appeal, prior counsel submitted a new affi 
applicant had indeed worked for him at KCP as 
%it remanded the matter, finding that some of the fakility director's conclusions had nit been adequately 
documented in the record. The center director later Lupplemented the record with evidence th- 

P led guilty in United States District Court to a false application for special agricultural 
wor er status. That director then sent that package relating to the KCP investigation to the 
applicant and counsel. 

In response, counsel provided a brief in which she on perceived shortcomings in the adverse 
evidence. She pointed out t h a l e d  guil one count in a case unrelated to that of the 



applicant's. She stressed that, although the investigative report stated the defendants committed multiple 
violations, there was simply no evidence d done so. Counsel noted that the name 

appeared on the pointed out that there was no clear 
idcation that the payroll records last two points had been noted by the 
LAU in the remand notice, and counsel asserted thak the center director had still failed to address these 
concerns. 

Nevertheless, the 
credence that fraud may be a 
whether the name on the 

worked a 'maximum of 61 days. The director also pointed out some apparent contradictions between 
- information the applicant had provided on his applicatfon as to when he lived in Kansas City and California 

and information the affiants provided as to when he liged in those two places. 

Counsel now resubmits her brief and addresses the issue of the conflicting information. She explains that 
the affiants met the applicant at different times andllogically could not all testify as to the exact same 
periods. She notes that the applicant just showed his residences beginning in May 1985 because that was 
the beginning of the twelve-month eligibility period, +d therefore the fact that two affiants showed him to 
be living in California before that does not contradict the applicant's statements. Counsel concedes that one 
affiant simply did not know that the applicant had Igone to California in 1987 for a few months, but 
maintains that this could not be considered to seriously contradict the information put forth by the applicant. 

Both the director's points, and counsel's points, are well-taken. An individual could be guilty of fraud in 
numerous cases, and yet be allowed, in and judicial economy, to plead guilty to 
only one count. Nevertheless, in the ere is no actual evidence that he was guilty of 
fraud in any case other than the one to an instruction wired to all field 
offices of the Immigration and Naturalization ~ervic  by its Central Office on September 14, 1988, an 
application cannot be denied solely upon the fact that iris supported by an affidavit fi-om an affiant who has 
previously submitted fraudulent documents in behalf of other aliens. 

I 

The director did no lication simply of the guilty plea The director 
also maintains that during the 
testify to others working there. H hhsive documentation provided to Citizenship and 
Imgration Services establishes tha rked at KCP throughout the twelve-month period, in 
spite of what the payroll records m , and that hundreds of farm workers were employed 
there. This documentation includes-affidavits from ot er crew leaders, f m e r s  that contracted with KCP, t. the Nurse Coordinator of the Migrant Health Program of the Kansas City/Wyandotte County Department of - - 
Health, and many more. Court testimony in proceedings, and in some of the trials of 
individuals involved in creating false without doubt tha-ad 
worked for KCP for many years, 

I 

Unlike the vast majority of applicants who claimed to applicant did not 
simply file a form-letter appeal accompanied by those applicants 
never responded to the second notice of derogatory and the second denial, the applicant through 
counsel has reiterated his claim throughout these Importantly, a few 

w a s  indicted, he signed another affidavit applicant. At that point 
everything to lose by signing a false affidavit, that the fact that he 
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formally attest to the applicant's employment was mbst likely predicated on his desire to assist someone 
who was actually deserving. 

As stated above, an applicant has the burden of proving by a preponderance of evidence that his 
employment claim is valid. He need not provide cle# and convincing evidence, and he is not required to 
prove beyond reasonable doubt that his claim is valid. ' 

I 

~lthou~-led guilty to one count of fi ud, the fact remains that he did work as a supervisor B .  at KCP during the requisite period. Additionally, as outlmned above there are some favorable factors present 
in ths  case which do not exist in many other cases iniolvin- under these circumstances, it 
is concluded that the applicant has established, by a peponderance GFevidence, the performance of at least 
90 man-days of qualifjmg agricultural employment d$ng the twelve-month statutory period ending May 1, 
1986. I 

ORDER: The decision is reversed. ~ 


