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DISCUSSION: The application was denied by the Director, Texas
Service Center, and is now before the Associate Commissioner for
Examinations on appeal. The appeal will be rejected, and the case
will be remanded for further action.

The applicant is a native and citizen cof Honduras who is seeking
Temporary Protected Status (TPS) under section 244 of the
Immigration and Nationality Act (the Act), 8 U.S.C. 1254a.

The director determined that the applicant failed to submit

additional evidence, asgs requested on February 25, 2002, to: (1}
establish that he has continuously resided in the United States
since December 30, 1598; (2} establish that he has been

continuously physically present in the United States from January
5, 1999 to the date the application was filed; (3) establish that
he was eligible for filing after the initial registration pericd
from January 5, 1999 to August 20, 1999; and (4) submit a photo
identification. The director, therefore, denied the application
due to abandonment, pursuvant to 8 C.F.R. 103.2(b) (13) which states,
in pertinent part, that if all requested initial evidence is not
submitted by the required date, the application or petition shall
be consgsidered abandoned and, accordingly, shall be denied. The
director informed the petiticner that he could appeal the decision
within 3¢ days.

8 C.F.R. 103.2(b) (15), however, statesg, in part, that a denial due
to abandonment may not be appealed, but an applicant or petitioner
may file a motion to reopen under 8 C.F.R. 103.5. According to 8
C.F.R. 103.5(a) (6}, a field office decision made as a result of a
motion may be appealed to the Administrative Appeals Unit (AAO)
only if the original decision was appealable to the AAO.

In the instant case, the original decision to deny the application
was not appealable to the AAO, as it was based upon the
petitioner’s abandonment of the application. Therefore, the AAO
does not have jurisdiction to consider the appeal that was filed as
a result of the director’s denial of the application.

The district director, in his denial, erronecusly informed the
petitioner that he had 30 days to file an appeal. The district
director’s error, however, does not, and cannot, supersede the
regulations regarding the jurisdiction of the AAO.

The appeal, therefore, will be rejected, and the case will be
remanded to the director to treat the appeal as a motion to regpen.
The director shall enter a new decision which, if adverse to the
applicant, 1is to be certified to the Associate Commissioner,
Examinations, for review.

ORDER: The appeal is rejected. The case is remanded
for appropriate action consistent with the
above discussion and entry of a new decision.



