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DISCUSSION: The application was denied by the Director, California Service Center, and is now before the
Administrative Appeals Office on appeal. The appeal will be dismissed.

The applicant claims to be a native and citizen of Mexico who is seeking Temporary Protected Status (TPS)
under section 244 of the Immigration and Nationality Act (the Act), 8U.S.C. § 1254.

The director denied the application because the applicant’s country of nationality is not a designated foreign state
for temporary protected status.

On appeal, the applicant submits a statement.

Section 244(c) of the Act, and the related regulations in 8 CF.R. § 244.2, provide that an alien who is a national
of a foreign state designated by the Attorney General is eligible for temporary protected status only if such alien
establishes that he or she:

(a) Is a national, as defined in section 101(a)(21) of the Act, of a foreign state
designated under section 244(b) of the Act;

®) Has been continuously physically present in the United States since the
effective date of the most recent designation of that foreign state;

© Has continuously resided in the United States since such date as the Attorney
General may designate;

(d Is admissible as an immigrant except as provided under § 244.3;
(e) Is not ineligible under 8 C.F.R. § 244.4; and

® 0 Registers for TPS during the initial registration period announced by
public notice in the Federal Register, or ’

2 During any subsequent extension of such designation if at the time of the
initial registration period:

(1) The applicant is a nonimmigrant or has been granted
voluntary departure status or any relief from removal;

(i) The applicant has an application for change of status,
adjustment of status, asylum, voluntary departure, or any relief
from removal which is pending or subject to further review or
appeal;

(iii) The applicant is a parolee or has a pending request for
reparole; or

(iv) The applicant is a spouse or child of an alien currently
eligible to be a TPS registrant. '




The term continuously resided, as defined in 8 C.F.R. § 244.1, means residing in the United States for the entire -
period specified in the regulations. An alien shall not be considered to have failed to maintain continuous
residence in the United States by reason of a brief, casual, and innocent absence as defined within this section or
due merely to-a brief temporary trip abroad required by emergency or extenuating circumstances outside the
control of the alien. ‘

'The term continuously physically present, as defined in 8 CFR. § 244.1, means actual physical presence in the
United States for the entire period specified in the regulations. An alien shall not be considered to have failed to
maintain continuous physical presence in the United States by virtue of brief, casual, and innocent absences as
defined within this section.

Persons applying for TPS offered to El Salvadorans must demonstrate entry on or prior to February 13, 2001,
continuous residence in the United States since February 13, 2001, and continuous physical presence in the
United States since March 9, 2001. On July 9, 2002, the Attorney General announced an extension of the TPS
designation until September 9, 2003. A subsequent extension of the TPS designation has been granted by the
Department of Homeland Security, with validity until September 9, 2006, upon the applicant’s re-registration
during the requisite time period. '

The initial registration period for El Salvadorans was from March 9, 2001, through September 9, 2002. To
qualify for late registration, the applicant must provide evidence that during the initial registration period from
March 9, 2001 through September 9, 2002, he fell within the provisions described in 8 C.F.R. § 244.2(f)(2) (listed
above).

The record shows that the applicant filed his TPS application on April 12, 2004. To support his claim of
eligibility for late initial registration, the applicant submitted with his application: (1) his birth certificate
indicating that he was born in Mexico on February 3, 1987, to a Mexican mother and an El Salvadoran father; (2)
a letter from his father requesting that his son’s case be included in his “open case of TPS program;” and (3) a
copy of his father’s employment authorization card as evidence that he had been approved TPS.

The director noted that the applicant is a national of Mexico, and that his country of nationality is not a designated
foreign state for temporary protected status. Therefore, the director denied the application on July 26, 2004.

On appeal, the applicant states that he disagrees with the director’s decision because he thinks he has the right to
be included in his father’s TPS pending application. He asserts that it does not matter if he was born in Mexico
because his father is from El Salvador and the “family reunification” should be respected.

The record contains the applicant’s birth certificate, issued in Mexico, indicating that the applicant was bom in
Mexico to a Mexican mother and an El Salvadoran father. The applicant stated on his TPS application and
application for employment authorization that he entered the United States without mnspection on April 28, 1998,
and that he was born in Mexico, and that his country of citizenship is Mexico. Although the record shows that
the applicant was bom outside of El Salvador to an El Salvadoran father, there is no evidence that the applicant’s
birth was registered with the El Salvadoran government as required by law.

Furthermore, the Board of Immigration Appeals, in Matter of Ognibene, 18 1&N Dec. 425 (BIA 1983), held that
under appropriate circumstances in a given proceeding of law, the operative nationality of a dual national may be
determined by his conduct without affording him the opportunity to elect which of his nationalities he will
exercise. The General Counsel, in GENCO OP. 84-22 (July 13, 1984), reinforced this concept and states, “In
interpreting.a law which turns on nationality, the individual’s conduct with regard to a particular nation may be
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examined. An individual’s conduct determines his ‘operative nationality.” The ‘operative nationality’ is
determined by allowing the individual to elect which nationality to exercise. The nationality claimed or
established by the nonimmigrant alien when he entered the United States must be regarded as his sole nationality
for the duration of his stay in the United States.” (Emphasis in original).

Additionally, the General Counsel, in GENCO Op. 92-34 (August 7, 1992), concluded that the Service may, in
the exercise of discretion, deny TPS in the case of an alien who, although a national of a foreign state designated
for TPS, is also a national of another foreign state that has not been designated for TPS. The General Counsel
explains that “TPS is not a provision designated to create a general right to remain in the United States. Rather,
the statute provides a regularized means of granting haven to aliens who, because of extraordinary and temporary
circumstances, cannot return to their home country in safety. See id.244A(b)(1)(A), (B), and (C), 8 U.S.C. §

1254A(b)(1)(A), (B), and (C).”

The nationality the applicant claimed and/or established at the time he first came into contact with Citizenship and
Immigration Services (CIS) was that of Mexico. The record is clear in establishing that the applicant elected to
present himself as a national of Mexico to the United States government when he applied for TPS and for
employment authorization.

The country of Mexico is not a designated foreign state under section 244 of the Act. The applicant, therefore,
does not meet the eligibility requirements of being a national of a state designated under section 244(b) of the Act.
Accordingly, as the applicant has not demonstrated that his “operative nationality” is that of a TPS-designated
country, the director’s decision to deny the application for this reason will be affirmed, as a matter of discretion.

An alien applying for temporary protected status has the burden of proving that he or she meets the

requirements enumerated above and is otherwise eligible under the provisions of section 244 of the Act. The
applicant has failed to meet this burden.

ORDER: The appeal is dismissed.




