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DISCUSSION: The application was denied by the Director, Vermont Service Center, and is now before the 
Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under section 244 
of the Immigration and Nationality Act (the Act), 8 U.S.C. 1254. 

The director determined that the applicant is inadmissible to the United States under section 
212(a)(2)(A)(i)(II) of the Act due to a drug-related conviction. 

On appeal, the applicant submits a brief statement. 

Section 244(c) of the Act, and the related regulations in 8 C.F.R. 9 244.2, provide that an applicant who is a 
national of a foreign state is eligible for TPS only if such alien establishes that he or she: 

(a) Is a national of a state designated under section 244(b) of the Act; 

(b) Has been continuously physically present in the United States since the 
effective date of the most recent designation of that foreign state; 

(c) Has continuously resided in the united States since such date as the Attorney 
General may designate; 

(d) Is admissible as an immigrant except as provided under section 244.3; 

(e) Is not ineligible under 8 C.F.R. 244.4; and 

( f )  (1) Regsters for Temporary Protected Status during the initial 
registration period announced by public notice in the FEDERAL 
REGISTER, or 

(2) During any subsequent extension of such designation if at the 
time of the initial registration period: 

(i) The applicant is a nonimrnigrant or has been granted 
voluntary departure status or any relief £ram removal; 

(ii) The applicant has an application for change of status, 
adjustment of status, asylum, voluntary departure, or any relief 
from removal which is pending or subject to further review or 
appeal; 

(iii) The applicant is a parolee or has a pending request for 
reparole; or 
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(iv) The applicant is a spouse or child of an alien currently 
eligible to be a TPS registrant. 

An alien is inadmissible if he has been convicted of, or admits having committed, or admits committing acts 
which constitute the essential elements of a violation of (or a conspiracy to violate) any law or regulation of 
a State, the United States, or a foreign country relating to a controlled substance (as defined in section 102 of 
the Controlled Substances Act, 21 USC 802). Section 212(a)(2)(A)(i)(II) of the Act. 

The record reveals that on August 17, 1988, the applicant pled nolo contendere to the felony offense of 
"Unlawhl Possession with Intent to Deliver a Controlled Substance, to wit: Heroin, as charged in the 
indictment." Adjudication was deferred and the applicant was placed on probation for a term of seven years, 
as well as to pay a $1,000 fine. 

On February 16, 2003, the director denied the applicant's Form 1-821, Application for Temporary Protected 
Status, due to his drug-related conviction, detailed above. 

On appeal, the applicant states that he is not guilty of any crime and that the charge against him did not 
proceed to an adjudication of guilt. 

The term 'conviction' means, with respect to an alien, a formal judgment of guilt of the alien entered by a 
court or, if adjudication of guilt has been withheld, where - (i) a judge or jury has found the alien guilty or the 
alien has entered a plea of guilty or nolo contendere or has admitted sufficient facts to warrant a finding of 
guilt, and (ii) the judge has ordered some form of punishment, penalty, or restraint on the alien's liberty to be 
imposed. Section 10 l(a)(48)(A) of the Act. 

In this case, the applicant pled nolo contendere to the charge detailed above, and his liberty was restrained in 
that he was fined and placed on probation. Therefore, the applicant has been "convicted" of this offense for 
immigration purposes. 

Based on a review of the record, it is concluded that the applicant is inadmissible to the United States under 
section 212(a)(2)(A)(i)(II) of the Act due to his drug-related conviction. Consequently, the director's decision 
to deny the application will be affirmed. 

Beyond the decision of the director, the applicant is ineligible for TPS due to his having been convicted of a 
felony offense. See Section 244(c)(2)(B)(i) of the Act and 8 C.F.R. 3 244.4(a). Therefore, the application 
must also be denied for this reason. 

It is further noted that the applicant was ordered removed from the United States to El Salvador by an 
immigration judge on September 15, 1999. That order remains outstanding. 

The application will be denied for the above stated reasons, with each considered as an independent and 
alternative basis for denial. An alien applying for Temporary Protected Status has the burden of proving that 
he or she meets the requirements enumerated above and is otherwise eligble under the provisions of section 
244 of the Act. The applicant has failed to meet this burden. 

ORDER: The appeal is dismissed. 


