
U.S. Citizen.shi.p 
and Immigration 

I:TLE: ~ f f i c e :  VERMON'~ SERVICE CENTER Daie: Juw 2 8 ?bC& 

APPLICA7"ION : Applicaiion for Tempornry Rotectcd Status under Sectiort 244 of dle Im~rkigration 
and Naiionality Act. S U.S.C. 3 1253 

T h i s  i s  thi: dccisiori of the hdn\inisi.riltive Appeals Office in your case. ,411 doc:u,nents h:lvr: k e n  rcwmcci to 
the office th;lt origin~lly decided your casc. Any furthel- inquiry must be nude to that office. 

i' 
i2dm1nisrrdtivc A p p c ~ l s  Office 



LWKUSSXON: '.She avplication was denied by the Directol-, Vzrmimt Sewice Cknter, and is now kfore the 
Adrninistrativt. Ap~xals Office (AAC)) on sppeal. .The appeal &pill tr= Jisn~i sscd. 

'l'hc app1ic:int is ststcd to be native and citiz.cn of El Saivdor kwhi-, is seeking Itmporary Protected Status i'fPS) 
ur~iirr section '5.14 of tile Iinmig-raric.,n and Nrrtionilliry Act ithi? Actj, K I.!.S.C'. 5 1254. 

'Tlse dirzctor det1ic.d i t~e appiicario~t kcclii:;e the appiiconi failed to establisi> tte was eligible for liitc rc'gis~r.atii-ln. 
The director also clcternlined tliat the applicant failed to establist1 his continuous residence and his cont.inuous 
physical prcwJlce in the United State's during !he requisite timekan~es. The direc~or further determined that the 
applicant failed ro esthlish his identky. 'he director states: 

The record cootains informtion 1ndicaiB1g lilai yo11 wferE: ::pprehr.i~ded while at~enlpting to enwr 
the U.S. illegally on August 29. ?(MI.  It shc?uld be notttd lllat at the t i nx  of yola apprehension, 
your swr!rrl statemnent inchrdes the assertio)~ that you are a cirim; of Mexico. 'T'herc. is no 
explanarion in the file about this discrspancy. 

tin appeal. tilt applicant providcs a brief sL;~te~r~!:t. 

Section %.44(c) of the Act, and t.he xlatzd regulations in 8 C.'.F.R. 5 244.2, provide ~ t ~ a t  an applicant whv i s  a 
national of foreign state designvtcd by t.he Attorney Gerieral is e.iigihle for t~:mnp>rary protected status only if 
such 3.iit.n esiablishes that hc or sl~e: 

(a) Is il national, as defined in section IOI(a!(21j of ill2 Act, of' a foreign state 
designateil tinder section 22-W(f?) of the Act; 

(bj tias tee:: cont.inuously physicdly prtsent in the llrli~ed States since the 
ei'rcctive date of thc most recent de~igilaticsn of that forrig11 state: 

(c) 1-1is ~~!n t i~ ) i i~~us Iy  resided in E I I ~  United States since such dare 2,s ~hti. Attc,yncy 
Ci::neral may desipatt:; 

(d) Is adrnissildc as an rn~migrant euccpr az  proviricd under ~ ~ t i o r ~  244.3. 

(e) I3 not ineligible under 8 C F.11. + 244..4: and 

( f )  ( 1 )  Ke~sters  for TPS during: the initial rttgisrritiorl ~ . r i c d  ~ ~ W O U I I C C ~  by pubIic 
notice in tllc FEDERAL REGISTER, or 

(2'1 During any subsequent exre!;sion of such clcsignation il'at the tiire of the initial 
ri,gis~ration period: 

(i) 'ihe applii-:~nt i s  a noni~rimigra~~t or has ken r~dntcd voluntary 
dcparturc staius or any  relief iron: ~crnovijl; 



(ii) Tht: appiican: has an application h.)r change of status, adjustrncnt 
of sratus. asylrtm. valrin~ry departure, OT any relief from r~:mc?val 
which is pending cr ssuL>ject to firthcr review or appeal; 

(iii) 'I'hc applirani i h  a pa!.olce ox has a pending ;eque$i Tc\r reparule; or 

(iv) 'T'he applicant is a spotase or chiid of art alien c~u-rent!y eligible lo 
be a TPS registrant. 

(gj Ha3 tiled an application for. Illti: registration with the appropriate Service director 
within a 60.-day 2):xriod immediaiely following the expir;ltion or terniination of 
cooditions described in paragrapl~ ,hf)!2;) sf this seciion. 

The first. issue raised by the director to be addressed in this proceetting is wl~etl~er the appiicarrt is eligible f o ~  

late regisiraiicsn. 

As stated in 8 C.F.K. 4 244.1, "regisrer" nlealls "to properly file, with ddirectc:}~, 3 completed application 
with proper See. for Ten~porary Protected Status during the registration period designated under sectiorl 
1'44(h) of the Act." 

The initial registraijon period far El Salvadorans was froril Rlarch 9, 2001 through Septenlher 9. 2003. '1'l.re 
record reflects that the applicant tiled his :~pplicatior, on Augusi 10. ItX13. It is also noted that the applic.nn: 
filed n subsequent TPS application on Febluitry 7. 2005. 

'To qualify for latc rt.gistration, the applicant ~ u s t  provide evidence ttut during tile iriitial rttgistratic?~) period. 111: 
I?r she was either in a valid in~migraiion status, Itad an application ,nx11~1i11g for relief irorn rttrnoval. was a parolee, 
or was the spouse or cchild of ;in alien rurri:t~tty eligible to be a TPS registrant, and had tilcd an application for late 
reginration ufithin 60 days of the expir;ition or ternriaation o.f the conditiol~s described in 8 C.F.K. $244.2(f)(2). 

The btit.den of ~i-oc)E 1s upon the applicant t o  establish that he or she nwets the almvc rcquilen?;nrs. Applicantl: 
shA1 subinit all ilixunrntation as reqt~ired in the inst~uctions or requested by CIS. 8 C.F.K. ff 244.9(a). l'hc 
si:fficiency of all evidence will hr= j~:dgcd ~kccordirlp to its relevancy. ccrnsistency, credibility, and prd>at.ive valuc.. 
To nleet his ox hex burden of proof' thc apgiicant  nus st provide suypor~ing clcciin~ntary evidence of eIigil?ilily 
:ipait fronl his or hcr own staternenis. 8 C.F.R. 3 244.9(I?). 

lri a nvticc of' ir~tcnt to deny, dilled Rt~gi.rst. 30. 3004, thc upplicar~t was recluest~i to subtnit eviderice establishing 
his eligibility fiir late regist.r~tion as set forth in $ C.F.K. $ tl.1.2(l)(2j. The applicalt was also requested to 
stthtnit cvidcnci: c.ct;lhlishing his corltinusus r.ttsi:li:nce in the United S t ~ ~ e s  sirice Fr.brttary 13, 2CK)l. ;lnJ 
continuous physical pt-c-:s?nce i!: [!PC IJnitd States since Mnxch 0, 2001. In additiun, the iil>plic;lnt was req11csti.d 
lo submit cviclence of his ndtionality. liurll~ct.. the appiicant. was lequesled to subrriit evidence to show thrlt h i s  
tirnz ouisicie the I.ioitcci States ~Deportecl or! Augu~t 30, 2IXi.l) was brief. casual arid irlnocxnt. 'I"tlz applicilnt 
Faijeci to respond 1.0 tl-ic notice ot intetlt to deri!;. 



7'he director cirric~r!x~ined that d ~ e  applicartt did not prcjvicic. any docurrierltation lo address his eligibility for latc3 
ret_..rs!ration. The director also detznnintrd that the applicant hiled to rstal3lish his contitwous residence and 11is 
cuni i nuous physica! presence during rhc requisite timeframes. The director further detc:xmiried l l~al  thc 
d!.;,r ...,. tparicy . regarding the applicant's ~latirxulity had not lxcn cxplain~d. TIx: director denied the applicatioo (jn 
Rlarch ?1,3iX).T. 'T'hc applicant was given 30 clays to file an appeal (33 days if tile notice was n?ccived by mail). 

On aplxxal. the app'iicilni states that I.ic submnitied evickrice of his cc!ntiuuous physiciil presence in tile I.1.S. since 
A~~gilst of 200 1 . 

I'he applicant tias provided nn dcrcun:c:ntary evidence on appeal to establish that he lias ,net any ol ihe criteria for 
late registrltina as described in 8 C.F.R. $ 214.2(f)(2). Consequently. the director's decision to deny the 
application fur kniporary protected status for this rimon will Ix afiilim~xl. 

The wcond Issue in  this proceeding i s  wllefher the applicant has estdhlishd his !:atiunalily. 

011 appeal. thc appl'cm"rtates " I am a Salvadorian national who eritered U.S. via Mexico and mxn t  to say that I 
was re::rding i r ~  Mexico in muk to t1.S. when aprehci:ded [sic\." 

'The record s110ws that t.hc applicant. in a Jurat Stvc.c:,~.n Staten-tent in Proceedings under Section 23(b?( l )  of the 
Act (Forn.i 1-86711): dated Arlgusr 30. 3 X ) i .  st~teci that lie was Iwrn in "r\i'ara~.ijo, Ciuencro, h4lexic0," and that he 
is a citizen of Mcxici.1. The applicant also st~ted that both his mother and fidlier are citizens of h.l.exico. 

'rlie rlxord conlains n ~ ( ~ p y  I B 20 kl Salvad 
hhow~ng his cl.~tc of brrth as July 6. 19X t and 
auther~tic~ey of thz dociltrcntat~on is in qkiestioti, ah the applica~~f c la im to he a Mcxican ndtii>r~rlal 

The Board of l~nn~igratiori Appeals, in :\%iter qf'[>~nihei~e, 18 l&X Dec. 435 (BIA 19831, soricludccl t l~at 
although an 8iie.n ,nay hold the phznorrienon of dual nationality, an alien n?ay only claini one citizenship at a 
time for purp<>ses of irnnjig~ation matters within the United States. .As cx.plained in Ognibctzc!. cle:lrly, i t  is 
not the prcrogstivz or position of the CInited States to require a dual national aiien norlilarnigxar~t lo elect to 
retain one or another c f  his nationaliiies. Equally as c!es, the narionni sovereignty of the United Stales is 
i3ccr:ptably and reiisonahiy cxercisc:d tixrough section 214 of tile Act in I~oJdil~g that a dual natir:jnal dlieri 
nottimrnigr:int is.  for rtle duration of' his temporary stay in die United States. c)f the natioaaliry whic1.i he 
claiined or eslablishecl at the tirne that he e11ter.d the Unirad States. 

'T'hc Rrwrd, in Ogt~iberie. I'r~tther heid that i;ilcler appropriate cirr~rmstances i n  a given procceclir~p of la\);. the 
nper:ltive n;:tionaliiy c)f a clual niltianal inay be deternlined by  his c[>i>d~l~t. without alfori!ing l ~ i n ~  the 
opportunity lo elect whicll of I-tis nationalities he wi!l exercise. The (.;i:nml C:oui.tscl, in GENCO Op. 84-22 
rJ:iiy 13. I9d3). reinforced this concept dnd states. "Ia interyrering a law which turns on nationality, ~ t ~ e  
inciividual's condirct with reg;ard to li p3i-ticui;tr ilation rnay be exxarninecl. An in:lividual's concluot cietermlrws 



ills 'operalive natjonalicy.' The 'operative rtational~ty' is drter~nir~ed by allowing the intfividual tu elect which 
r:atlonnlits to exercise. 'Une nationality c l a~ned  or established by the nonimmir;rran: alien when lie enters the 
IJni:ed States must be regarded as his :so!r nationality for the duration of his stay in the United States." 
f Etnpi:asis in ori~inal]. 

111 (%t?lwiu C'kS.4. /tic v. !1IUit(~(11 RCSL)~IY~:PX Il)c;fif~'ll.se C ' O Z ~ . V S ~ / ,  467 1j.S. 837, 812-843 ((L ri.0 ( i984j, the district 
court held that the practice of binding an alieri to his clainled nationality "pron~otrs thc congressional policy 
of ii~surrng that ar: alien w~ll  be able to return, voluntarily or otherwise, to his or her country of origin if 
requested to do so and proirides fix cor~sister~cy in the enhrcemeili of law. especially given the large nuinbcrs 
ofnonirnmigr,zot forclgn nritic~~ais who visit :he 1Jni:ed Sates  each year." 

Wl:ilc the appJicant. in t h ~ s  case, enterid the United States without inspection, the applicant claimed to be a 
uational and citizen of Mexico tbouphout these inm~igrstioi'c prnccedii~gs. 'I'he ~~ationality the applicant 
claimed and/or estabiished ai the time he tirsi carne into coi:[ac: wiih the Service (tiow CISi was that of a 
Mcuicai:. Therefbre, rhis citizensl:ip nnust be regarded as his optmt~ve nationality d u r i ~ g  these proceedings. 

Consequently. the applrcanr is ir,ei;gible to file lor TPS. 

'T'hc rc~nalrting, issues raised by the director to be addressed in this proceeding are whether the applicant has 
continuous:y resided in the United Statcs since Febr11at-y 113 .  2001, and whether he has heen continuously 
ph?sirnily present in the United States sirice March 9,2001. 

'T'he plnradse continilouslv ulivsicai:lj~g!:gs~j!t, as defined in 8 C.F.R. 244.1. incans actual yhyslcal presence in 
tlic Ut~ited States for the entire period specified in the regulations. ,cZn aiien shrill nor be considered to have 
hiled to maintain continuous physical prescnce iil thc TJnitecl States by virtue of hrjec casual, and ntnocei:t 
absences as detirled wrthin this section. 

'I'hc phrase contunuouslv nts~ded, as defined in 6 C.F.R. 5 244.1. means residing in the United Stares fvr. the 
entire pci.iod specified in tile regulations. An alien silall no? be considered to have failed eo msinta~t?. 
continuous residence in the Ilriiter! States by reasus of a brief, casi~al and rnnoce~~t absence as defined with~r! 
this section or due merely t.o a brief temporary tnp abl-oat1 required by emergency or extenwatiiig 
circumstdnccs or;t::ide [Re contrul ot'ihe alien. 

Persons applying fbjr TPS offeritd to El Salvadorarls must demonstrate entry on or prior to F c b n ~ a ~ y  13, 2(.i01! 
that they i:a.;t: conittniio~~sly resided 111 the !..kited States since February i 3, 200:. and tha.1 they haw beer, 
continuously physically present in the United Siaies since March 9, 2001. C)n July '1, '2002, the Attorney 
c ; ~ ~ ~ . . ~ .  :A announced a n  extension of the 'I'PS designat~on ~miil September 9, 2003. Subsequent extensions c?: 
the ' W S  (Sesignation have beer1 granted. with the laicst extension valid uritii Septeniber 9. 2006. upon the 
applic~ilt's re-registratwn during the requisiie :line per:od. 

!Is previously stated in the above tncntioned notice of ii~teni to deny, datt,d August 30,  20t1.4, tlie applical.~t 
was requested t.ir subniit evidence estabiishir~g his co~~titlc~ous physical presrtxr i r ~  thc [Jnited States since 

March 0; 7-00 1 ,  and his crvi:i~iuous residence in rhe United S~ities since Febniary 13. 300 1 



'Thc director dc.tr.r.rnineJ that the applicant failed to sttb~rlir cvidcncr to i?stablish his contir~uout; resicie!~ce a i d  
liis continuoirs physical presence in dxt? {.hiled States duririg the rzquisire tirneframcs and dttrlicd the 

appjication on h'larrli 21, 2005. 

On zppeal, 111c applicant s t~ tcs  thai he previousty st~hrritted e;.idencz of his continuous residerlce in the l!;nixd 
States sjncc Augssi ~ > f  2Ojl. &spite: the applic3nt's claim,  he record contains no docunientary evidcrtce to 
e::tat>lish the  applicant.'^ continur>us residexice a d  col~tinuous physica! presence in the Urlited Statcs durir!g the 
requisite tirriefranies. In addition. as the applicmt did ilot enter the Unitcxi St.atr:s until August 25. 20011, it is 
irripc~ssible fccr- the applicant to present da-on~entatiol~ of cc~ntinuous resideace and conrinuo~ls physical preserlce 
in the Tlriitzd Siates from Fel~i~iar).; 13, 2?X)1, to I!# date of his entry into the 1.r.S. on Augusl2.5. 2(01. 

The recc~rd contains no dwumentary evidence to estahlisl~ that the applicant has beerr co~ltirlriously residing in the 
I.:nited States since Februal-y 13, 2001, and h;~s k.en corltirli~c~usly physically present in the TJrlited States slnctr 
h.l'~~i.\ 0, ?!Xji. The applicant hits not met the continuous residence arid continuous physical presence criteria 
descrilxil in d C.F.K. 9 244.2 (b) ~ n d  (c). Cunsequenrly, the director's decision to deny the application f ~ r  
temporary protected seatus for these reasons will also be affirmed. 

't'he applicatiui: will be denied for the abt)ve slated reasons. with each considered as an independent arid 
alternative basis Par denial. An alien applying for t.emporary protected status has the burden of proving that 
ke or she meets rhe ri?yuircmcnrs enumerated abovtt and is otherwise eligible under llle provisioix of section 
24.1 of the Act. The applicant 1-18s failed to nicer this burden. 

OlZDKR: 't'he appeal is distnlssed. 


