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DISCUSSION: The initial application was denied by the Director, California Service Center, and is currently
before the Administrative Appeals Office (AAO) on appeal. The AAO will remand the matter to the director
for consideration as a motion to reconsider.

The applicant is a citizen of El Salvador who is seeking Temporary Protected Status (TPS) under section 244 of
the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The record reveals that the applicant filed an initial TPS application on April 2, 2001, under Citizenship and
Immigration Services (CIS) receipt number WAC 01 181 56043. The director denied that application due to
abandonment on July 15, 2004, because the applicant failed to report for scheduled fingerprinting. 8 C.F.R. §
103.2(b)(l3). A denial due to abandonment may not be appealed; however, an applicant may file a motion to
reopen under 8 C.F.R .. § 103.5 within 30 days of the denial decision. The record reflects that the applicant filed a
motion to reopen/reconsider by letter, on August 9, 2004. The applicant stated in the motion that the she did not
receive a fingerprinting appointment until after she received the denial decision. The record does not reflect a
decision on that motion. The applicant was again fingerprinted on December 27,2004, and on April 3, 2006.

A motion to reopen must state the new facts to be proved in the reopened proceeding and be supported by
affidavits or other documentary evidence. 8 C.F.R. § 103.5(a)(2). A motion to reconsider must state the
reasons for reconsideration and be supported by any pertinent precedent decisions to establish that the
decision was based on an incorrect application of law or Service policy. A motion to reconsider a decision on
an application or petition must, when filed, also establish that the decision was incorrect based on the
evidence of record at the time of the initial decision. 8 C.F.R. § 103.5(a)(3). A motion that does not meet
applicable requirements shall be dismissed. 8 C.F.R. § 103.5(a)(4).

Here, the motion meets the requirements of a motion to reopen/reconsider as the applicant has submitted new
evidence. The official having jurisdiction over a motion is the official who made the last decision in the
proceeding, in this case the service center director. See 8 C.F.R. § 103.5(a)(l)(ii). The director accepted the
applicant's response as an appeal and forwarded the file to the AAO. However, as the director's decision was
based on abandonment, the AAO has no jurisdiction over this case. Therefore, the case will be remanded and the
director shall consider the applicant's response as a motion to reopen/reconsider, and render a new decision
accordingly.

It is noted that the record does not contain sufficient evidence to establish the applicant's identity and nationality.
The applicant has furnished a copy of a birth certificate and English translation; however, she has not
submitted a national identity document from her country bearing a photograph and or/fingerprint. The birth
certificate alone is insufficient to establish the applicant's identity and nationality under the provision of
8 C.F.R. § 244.9(a)(l).

The director may request any evidence deemed necessary to assist with the determination of the applicant's
eligibility for TPS offered to £1 Salvadorans.

As always in these proceedings, the burden of proof rests solely with the applicant. Section 291 of the Act,
8 U.S.C. § 1361.
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ORDER: The case is remanded to the director for further action consistent with the above
and entry of a decision.


