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DISCUSSION: The applicant’s Temporary Protected Status (TPS) was withdrawn by the Director, California
Service Center. A subsequent appeal was dismissed by the Chief, Administrative Appeals Office (AAQO). The
matter is now before the AAO on a motion to reopen. The motion will be dismissed.

The applicant is stated to be a native and citizen of El Salvador who is seeking Temporary Protected Status (TPS)
under section 244 of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1254.

The director denied the application because the applicant failed to establish to submit the court dispositions for all
of his arrests which included a felony arrest on January 6, 2003, for contributing to the delinquency of a minor.

The appeal from the director's decision was dismissed on August 1, 2007, after the Chief of the AAO noted the
applicant had failed to provide a final court disposition for his January 6, 2003 felony arrest and concluded that
the applicant had failed to establish his eligibility for TPS by failing to provide information necessary for the
adjudication of his application. On motion to reopen, the applicant forwards a copy of a letter from the Chief of
the Lakewood, Colorado, Police Department dated March 27, 2008. The Chief states that on January 6, 2003, the
applicant, under the name | N AN 1 25 arrested on the charge of contributing to the delinquency of
a minor. He further states that the subsequent filing was reviewed by the First Judicial District Attorney’s Office,
and the case was declined for insufficient evidence. Also, that no other charges relevant to his case were filed
against the applicant.

The applicant has established that he was not convicted for contributing to the delinquency of a minor based
on his January 6, 2003 arrest.

However, the record reveals additional criminal charges against the applicant. The applicant had failed to
submit final court dispositions for all of his arrests.

An alien shall not be eligible for temporary protected status under this section if the Secretary of the
Department of Homeland Security finds that the alien has been convicted of any felony or two or more
misdemeanors committed in the United States. Section 244(c)(2)(B)(i) of the Act and the regulations at 8
C.F.R. § 244.4(a).

The regulations at 8 C.F.R. § 244.1 define “felony” and “misdemeanor” as:
Felony means a crime committed in the United States, punishable by imprisonment for a term
of more than one year, regardless of the term such alien actually served, if any, except: When
the offense is defined by the State as a misdemeanor and the sentence actually imposed is one
year or less regardless of the term such alien actually served. Under this exception for
purposes of section 244 of the Act, the crime shall be treated as a misdemeanor.

Misdemeanor means a crime committed in the United States, either

(1) Punishable by imprisonment for a term of one year or less, regardless of the
term such alien actually served, if any, or

(2) A crime treated as a misdemeanor under the term "felony" of this section.



For purposes of this definition, any crime punishable by imprisonment for a
maximum term of five days or less shall not be considered a misdemeanor.

A review of the record precipitated by this motion to reopen reflects the following offenses.

(1) On September 5, 2003, the applicant was convicted under the |
by a Judge in the County Court of Adams County, Colorado, of reckless

driving, 2 misdemeanor. (Case #: ||| | Qb NN

(2) On June 4, 2005, the applicant was arrested in Manassas, Virginia, for driving under
the influence. It appears that on August 25, 2005, he was convicted by a Judge in the
Prince William General District Court in Manassas, Virginia, of driving under the
influence of alcohol, a misdemeanor; however, despite the director’s request, the
applicant has failed to provide the actual court disposition for this offense.

The applicant is ineligible for TPS due to his record of two misdemeanor convictions, detailed above. Section
244(c)(2)(B)(i) of the Act and 8 C.F.R. § 244.4(a).

Also, the applicant has provided insufficient evidence to establish that he is a national or citizen of El
Salvador. He has provided a copy of his birth certificate along with an English translation. However, a birth
certificate alone does not establish nationality. The record does not contain any photo identification such as a
passport or national identity document. 8 C.F.R. § 244.2(a) and § 244.9(a)(1).

A motion to reopen or reconsider must be filed within thirty days of the underlying decision, except that
failure to file during this period may be excused at the Service’s discretion when the applicant has
demonstrated that the delay was reasonable and beyond the control of the applicant. 8§ C.F.R. § 103.5(a)(1)(i).

Whenever a person has the right or is required to do some act within a prescribed period after the service of a
notice upon him and the notice is served by mail, three days shall be added to the prescribed period. Service by
mail is complete upon mailing. 8 C.F.R. § 103.5a(b).

The previous AAO decision was dated August 1, 2007. Any motion to reopen must be filed within thirty days
after service of the decision. 8 C.F.R. § 103.5(a)(1)(i). Coupled with three days for mailing, the motion, in this
case, should have been filed on or betore September 4, 2007. The motion to reopen was received on May 6,
2008. '

The burden of proof in these proceedings rests solely with the applicant. Section 291 of the Act, 8 U.S.C.
§ 1361. That burden has not been met because the motion to reopen was not filed within the required time
period. Accordingly, the motion to reopen is dismissed and the previous decision of the AAO will not be
disturbed.

ORDER: The motion to reopen is dismissed.



