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DIRECTOR, OFFICER DEVELOPMENT TRAINING FACILITY, ARTESIA
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U.S. of Citizenship and Immigration Services
Department of Homeland Security

Date: September 12, 2006

SUBJECT: AFM Update: Chapter 22: Employment-based Petitions (AD03-01).

This memorandum revises Chapter 22 to the Adjudicator’s Field Manual (AFM) by adding
several new chapters and by revising and re-designating the existing chapters. Chapter 22
pertains to the adjudication of employment-based (EB) immigrant visa petitions for EB-1
through EB-5 classification.

Questions regarding this memorandum should be directed through channels to Alexandra
Haskell in the Business and Trade Branch of Service Center Operations. This new AFM Chapter
will be included in the next “I-Link” release. Accordingly, the AFM is revised as follows:

1. The AFM Table of Contents for Chapter 22 is revised to read:
Chapter 22. Employment-based Petitions, Entrepreneurs and Special Immigrants.

22.1 Prior Law and Historical Background

22.2 Employment-based Petitions (Forms 1-140)
22.3 Special Immigrant Cases

22.4 Employment Creation Entrepreneur Cases
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2. Chapter 22 of the AFM is revised to read:
Chapter 22. Employment-based Petitions, Entrepreneurs and Special Immigrants.

22.1 Prior Law and Historical Background

22.2 Employment-based Petitions (Forms [-140)
22.3 Special Immigrant Cases

22.4 Employment Creation Entrepreneur Cases

References:
Law: 203(b) and 204(a), (b), and (c)
Regulations: 8 CFR 204.5, 205.1, 205.2, and 20 CFR 656

22.1 Prior Law and Historical Background.

(a) Pre-1952 Act. The requirement of filing a petition to bring workers into the U.S.
evolved out of a legislative desire to exercise control over immigration that might
negatively affect the American labor market. Restriction of immigration to protect the
American labor market is a relatively recent concern of the legislature. In fact, initial
federal controls over immigration formulated in 1875 sought to do no more than bar the
admission of certain types of "undesirable" persons. In general, no numerical restraints
of any kind were enacted until the quota acts of 1921 and 1924. Even with major
revisions of the immigration laws in 1924 and as recently as 1952, with certain
exceptions, there was still no firmly established policy of "protecting the job market."

(b) The Act of June 27, 1952. Under the Act of 1952, aliens subject to the labor
exclusion of 212(a)(14) of the Act were admissible unless the Secretary of Labor made
a prescribed disqualifying certification. At that time, the control was meant as an
emergency measure that could be invoked in a time of economic stress or crisis.

In the original 1952 Act, section 203(a)(1) stated: "to qualified quota immigrants whose
services are determined by the Attorney General to be needed urgently in the United
States because of the high education, technical training, specialized experience, or
exceptional ability of such immigrants and to be substantially beneficial prospectively to
the national economy, cultural interests, or welfare of the United States." Ch. 477, Title
II, Ch. 1, section 203, 66 Stat. 178 (June 27, 1952)(as amended).

(c) The 1965 Amendments. By legislative amendment in 1965, the Act of 1952 was
dramatically altered, abandoning the "national origins" concept and instituting separate
numerical limits for Eastern and Western Hemisphere immigrants, dividing immigrants
into:




* immediate relatives,
» special immigrants, and
» other immigrants - including all the "preference" classifications.

Immediate relative and certain special immigrants were not restricted by numerical
limitations, but all preference immigrants were numerically limited. The 1965
amendments introduced a new control barring the entry of certain classes of immigrants
unless they first obtain a certification from the Department of Labor (DOL) that their
coming to the United States would not adversely affect American labor.

1965--Subsec. (a). Pub. L. 89-236 substituted provisions setting up preference priorities
and percentage allocations of the total numerical limitation for the admission of qualified
immigrants, consisting of unmarried sons or daughters of U.S. citizens (20 percent);
husbands, wives, and unmarried sons or daughters of alien residents (20 percent plus
any unused portion of class 1); members of professions, scientists, and artists (10
percent), married sons or daughters of U.S. citizens (10 percent plus any unused
portions of classes 1-3); brothers or sisters of U.S. citizens (24 percent plus any unused
portions of classes 1 through 4); skilled or unskilled persons capable of filling labor
shortages in the United States (10 percent); refugees (6 percent); otherwise qualified
immigrants (portion not used by classes 1 through 7); and allowing a spouse or child to
be given the same status and order of consideration as the spouse or parent, for
provisions spelling out the preferences under the quotas based on the previous national
origins quota systems. Subsec. (b). Pub. L. 89-236 authorized issuance of quota
immigrant visas under the previous national origins quota system in the order of filing in
the first calendar month after receipt of notice of approval for which a quota number was
available.

(d) 1976 Amendments. Subsec. (a)(27). Pub. L. 94-571, enacted on 10/10/1976, struck
out the subparagraph (A) provision defining the term "special immigrant” to include an
immigrant born in any independent foreign country of the Western Hemisphere or in the
Canal Zone and the spouse and children of any such immigrant, if accompanying, or
following to join him and restricting issuance of an immigrant visa until consular officer
was in receipt of a determination made by the Secretary of Labor pursuant to former
provisions of section 1182(a)(14) of this title; and redesignated as subparagraphs (A) to
(D) and former subparagraphs (B) to (E).

Prior to this change all natives of the Western Hemisphere had to be special immigrants
or immediate relatives. They were not eligible for preference immigrant status until this
change. The change was effective January 1, 1977 (the first month more than 60 days
from date of enactment-10/20/1976). [Historical note: under the Act and Regulations
in effect from 1965 until 1977, an exemption from the labor certification requirement for
Western Hemisphere would be obtained by establishing that one had a child who was a
U.S. citizen. One established a priority date for IV issuance by filing a form that verified
the existence of the U.S. citizen child (Note: adjustment of status was prohibited for
Western Hemisphere natives even as immediate relatives).]
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(e) IMMACT 90 and Subsequent Legislation. The Immigration Act of 1990 (IMMACT
90) divided the preference categories into 2 groups (family-based and employment-
based) and expanded the number of employment-based categories from two (the
former third and sixth preferences) to three classifications. Those three classifications
were further divided into subcategories dealing with specific groups of immigrant
workers. IMMACT 90 also placed numerical limits on several special immigrant
classifications and added new provisions for entrepreneurs. The classifications under
IMMACT 90 include:

» First preference or "priority workers" under section 203(b)(1) of the Act (discussed in
Chapter 22.2(b) of this field manual)
— Aliens with extraordinary ability
— Outstanding professors and researchers
— Certain multinational executives and managers

» Second preference under section 203(b)(2) of the Act (discussed in Chapter 22.2(c)
of this field manual)
— Members of the professions holding advanced degrees
— Aliens of exceptional ability

» Third preference under section 203(b)(3) of the Act (discussed in Chapter 22.2(d) of
this field manual)
— Skilled workers
— Professionals
— Other workers

» Fourth preference or "certain special immigrants" under section 203(b)(4) of the Act

(discussed in Chapter 22.3 of this field manual)

— Ministers of religion & other religious worker cases as defined in section
101(a)(27)(C) of the Act

— Employees of U.S. Government Abroad defined in section 101(a)(27)(D) of the
Act

— Panama Canal Zone Employees defined in sections 101(a)(27)(E), (F) and (G) of
the Act

— Foreign Medical Doctors defined in section 101(a)(27)(H) of the Act

— International Organization Employees defined in section 101(a)(27)(l) of the Act

— Juvenile Court Dependents defined in section 101(a)(27)(J) of the Act

— U.S. Armed Forces Members defined in section 101(a)(27)(K) of the Act

— NATO personnel defined in section 101(a)(27)(L) of the Act; and

— International broadcast personnel defined in section 101(a)(27)(M) of the Act.

Note 1: Although not included in section 101(a)(27) of the Act at the time of the
enactment of IMMACT 90, the "L" and "M" special immigrant classifications are
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subject to the numerical limitation of section 203(b)(4) of the Act.

Note 2: The Special Immigrant classifications defined in sections 101(a)(27)(A)
(returning lawful permanent residents) and 101(a)(27)(B) (certain former citizens of
the U.S.) of the Act are not numerically restricted and are not included in the fourth
preference categories. Because these classifications do not require a petition, they
are not discussed in this field manual chapter, but are instead included in the
discussions in Chapter 23 of this field manual.

» Fifth Preference or "employment creation immigrants" under section 203(b)(5) of the
Act (discussed in Chapter 22.4 of this field manual)
— Entrepreneurs or investors

22.2 Employment-based Immigrant Visa Petitions (Form 1-140)

In an employment-based immigrant visa petition, an employer must demonstrate to
USCIS that the alien beneficiary is a foreign national qualified for the immigrant
classification sought. If the immigrant petition is based on an underlying certified labor
certification application, the employer must demonstrate that the alien beneficiary is
qualified for the position certified by the Department of Labor (DOL). However, as
discussed in more detail later in this Chapter, there are several immigrant classifications
that do not require the employer to first obtain labor certification. In addition, in certain
classifications, the alien beneficiary is able to self-petition for the classification sought.
Below is a discussion of the initial steps that should be taken when adjudicating all
employment-based immigrant petitions. A more detailed discussion of the specific
immigrant classifications follows.

(a) Adjudication Procedures. Detailed procedures for the receipting and adjudicating
of Form 1-140 are set forth in the |-140 Standard Operating Procedures (I-140 SOPs).

(1) Form. Employment-based petitions seeking classification under section
203(b)(1), section 203(b)(2), or section 203 (b)(3) of the Act are filed on Form |-140
(Immigrant Petition for Alien Worker) with the appropriate fee as specified in 8 CER
103(a)(7).

(2) Eiling. Form 1-140 must be filed with the appropriate Service Center as specified
in the instruction to that form. If an immigrant visa is available for the petition’s
priority date (see section (c) of this chapter), and the beneficiary is otherwise eligible
for adjustment of status, an Application to Register Permanent Residence or Adjust
Status (Form 1-485) may be filed concurrently with the 1-140 petition.

(3) Initial Processing. Regardless of the classification sought, there are several
common steps taken to initiate processing of the petition:
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» Verify that the fee has been paid;

* Verify that the signature in Part 8 matches the petitioner's name in Part 1;

» Check the classification in Part 2. Some classifications allow that the alien or
anyone on the alien's behalf may file the petition; others require that the
employer file it. Check at this point to see that the petition has been filed by the
correct person;

» Review the documentation to see that the alien qualifies for the classification
requested and that any required labor certification is attached. If documents are
missing or insufficient to establish eligibility for the classification, process and
issue a request for evidence (RFE) as provided for in 8 CER 103.2(b)(8). Be
sure your request is as specific as possible to eliminate future additional RFEs.

(b) General Adjudication Issues. The issues discussed in this subchapter pertain to
the adjudication of 1-140 petitions in general. Additional information on section
203(b)(1) (first employment-based preference) issues is contained in subchapter 22.2(c)
of this field manual; additional information on section 203(b)(2) (second employment-
based preference) issues is contained in subchapter 22.2(d) of this field manual; and
additional information on section 203(b)(3) (third employment-based preference) issues
is contained in subchapter 22.2(e) of this field manual.

(1) [5 USC 552(b)(2) and 5 USC 552(b)(7)(E)]

(2) Job Offers. In most cases, the beneficiary of an I-140 petition must be the
recipient of a job offer from an employer in the United States. As evidence of the
job offer, most petitioners who file EB-2 and EB-3 immigrant 1-140 petitions must
first obtain an individual labor certification from the Department of Labor (DOL).
In other cases where the alien is eligible for Schedule A blanket labor
certification, labor certification applications are submitted to USCIS with the 1-140
petition. In relatively few cases (those involving aliens seeking classification
under section 203(b)(1)(A), as well as those seeking classification under section
203(b)(2) who qualify for a “national interest waiver”), an individual labor
certification from DOL and a job offer are not required (see subchapter 22.2(d) of
this field manual).

(3) Labor Certifications. A significant percentage of employment-based immigrant
visa petitions are based on labor certification applications approved by the DOL.
In adjudicating such petitions, please note that DOL does not generally review
the alien beneficiary’s qualifications for the position when adjudicating a labor
certification application; this authority and responsibility rests with USCIS. Thus,
adjudicators must assess these immigrant petitions to ensure that the position
offered is the same or similar position that was certified by the DOL and that the
alien beneficiary meets the qualifications for the position. Below is a detailed
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description of the labor certification application process.

(A) Applicability. Priority workers under section 203(b)(1) are not required to be
the beneficiaries of approved labor certifications issued by the DOL; however,
aliens seeking immigrant visas pursuant to sections 203(b)(2) or 203(b)(3)
generally must be the beneficiaries of approved labor certifications. The DOL
regulations regarding permanent labor certifications, 20 CFR 656, are found
immediately following section 204 of the Act in your law books.

(B) Individual Labor Certifications. In general, U.S. employers filing EB-2 and
EB-3 employment-based 1-140 petitions must first obtain an approved labor
certification application from DOL on behalf of the foreign worker. An approved
labor certification application demonstrates that: (1) the employer tested labor
market in the geographic area where the permanent job offer is located to
establish that there are no able, qualified, and available U.S. workers who are
willing to accept the permanent job offer; and (2) the employment of the alien will
not adversely affect the wages and working conditions of similarly employed U.S.
workers. (See 212(a)(5)(A) and (D) and 203(b)(3)(C) of the Act.) DOL has
established procedures for obtaining labor certifications under 20 CFR part 656.
20 CFR part 656 was amended by the DOL PERM final rule published on
December 27, 2004, which took effect on March 28, 2005 (69 FR 77326). Labor
certification applications are approved and issued by DOL only after the U.S.
employer has complied with DOL advertising and recruiting requirements and
has established that there are no able, qualified, and available U.S. workers for
the position and has rejected any U.S. job applicants for valid job-related
reasons. Approved labor certifications issued by DOL are certified with an official
DOL certification stamp and may have a Letter of Labor Certification
Determination attached to the front page of the document.

(C) Labor Certifications Filed with DOL Prior to March 28, 2005. Prior to the
effective date of the new PERM regulation (March 28, 2005), U.S. employers
filed the Application for Alien Employment Certification, Form ETA-750, in order
to obtain an approved labor certification. The Form ETA-750 has two parts. Part
A focuses on the details of the position being certified and describes the name
and address of the U.S. employer, the location of the job opportunity, the
proffered wage for the position and the minimum education, training, or
experience requirements to successfully perform the duties of the position. Part B
focuses on the alien beneficiary and contains his or her name, date of birth,
address, and describes his or her education, training and work history. A valid,
approved Form ETA-750 must be signed by the U.S. employer in Part A and the
alien beneficiary in Part B, contain the DOL certification stamp, and be signed and
dated by the DOL certifying officer in the endorsements section on the front page
on Part A of the form.
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Implementation of PERM Labor Certification System DOL’s permanent labor
certification system (PERM) implemented on March 28, 2005 effectively
eliminated the old labor certification system whereby employers had an option
of filing labor certification applications under supervised recruitment or
reduction in recruitment rules. The PERM application Form ETA-9089, which
can be filed electronically or by mail, replaced the Form ETA-750, and is
designed to expedite the labor certification process. DOL’s National
Processing Centers strive to adjudicate electronically filed PERM applications
in approximately 30 — 45 days (please note that not all PERM applications are
processed within this timeframe, and in certain cases, processing takes
substantially longer than the 30 — 45 day period); those applications filed by
mail may take significantly longer to process. At the time of the implementation
of the PERM system, DOL had approximately 365,000 pending labor
certification applications that were filed under the old paper-based permanent
labor certification process, some of which were filed as long ago as April of
2001. DOL devised the following backlog reduction strategy to address the
backlog of Form ETA-750 labor certifications still pending as of March 28,
2005:

e DOL created Backlog Reduction Centers tasked with collecting and
processing all of the Form ETA-750 labor certification applications that were
pending with the State Workforce Agencies (SWAs) and DOL Regional
Offices on or before March 27, 2005. The applications were shipped to the
backlog reduction centers where information from the Form ETA-750 was
entered into a national tracking system for labor certifications (a process
that is still on-going) in order to process them according to DOL guidelines
set forth in 20 CFR 626 prior to March 28, 2005. To every extent possible,
the pending Form ETA-750 labor certification applications are processed on
a first-in-first-out principal; however, due to a variety of factors, DOL
processes some cases out of turn.

e U.S. employers who have not already had a job order placed by the SWA
for the original application may withdraw the pending Form ETA-750 labor
certification application and re-file under the new PERM system. The
PERM filing will retain the priority date of the original filing if DOL
determines that all of the elements relating to the job opportunity and the
alien beneficiary on the newly filed Form ETA-9089 labor certification
application are identical to the elements specified on the Form ETA-750
(with the exception of the prevailing wage determination.) If the new PERM
application is not “identical” to the original filing, the PERM application will
be assigned a new priority date.
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(D) Labor Certifications filed with DOL on or after March 28, 2005. Pursuant to
20 CFR 656.17, the Application for Permanent Employment Certification (Form
ETA-9089) replaced the Application for Alien Employment Certification (Form
ETA-750) on March 28, 2005. Form ETA-9089 contains all of the pertinent
information detailing the specifics of the job offer and the alien beneficiary that
were contained in the ETA-750 Part A and Part B. The ETA-9089 may be filed
with DOL through the mail or it may be filed electronically. To be valid, the Form
ETA-9089 must be signed by the U.S. employer in Section N, the alien beneficiary
in Section L, and the form Preparer, if any, in Section M; contain the DOL
certification stamp; and be signed and dated by the DOL certifying officer in
Section “O.” of the form.

Exception: Employers filing applications on behalf of aliens to be employed as
professional athletes on professional team sports will continue to use special
procedures that were put in to place prior to the implementation of the PERM
regulations. They will continue to file their applications using the Form ETA-750
and must file the applications at DOL-ETA'’s national office in Washington, DC.
The Form ETA-750 is still available on the DOL-ETA website.

U.S. employers commonly, and mistakenly, believe that an approved labor
certification means that DOL has also certified that the alien beneficiary named
on the labor certification qualifies for the position. This is not accurate, as the
authority to determine qualifications for nonimmigrant and immigrant
classifications rests with USCIS. An approved labor certification means that the
petitioning employer made a good faith effort to test the labor market and
demonstrated to DOL that there were no qualified, able, and available U.S.
workers for the position. DOL requires a statement of qualifications of the alien
and supporting documentation to:

e Help ensure that the procedure for seeking labor certification is actually based
on a need for the services of a specific individual, thereby eliminating the
possibility that petitioners or agents will apply for "blanket type" certifications
in advance for unknown individuals, just in case an actual need for someone
arises, and

e Help guarantee that the proposed job description on the offer of employment
submitted by the petitioner is not tailored to the specific skills, education, or
experience of the alien beneficiary, thereby calling into question whether a
bona fide job opportunity actually exists.

You must determine whether the beneficiary has met the minimum education,
training, and experience requirements of the labor certification at the time the
application for labor certification was filed with DOL. You cannot approve a
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petition for a preference classification if the beneficiary was not fully qualified for
the preference by the priority date of the labor certification (See Matter of
Katigbak, 14 I. & N. Dec. 45 (R.C. 1971) and Matter of Wing's Tea House, 16 I. &
N. Dec. 158 (Acting R.C. 1977).

(4) Schedule A Blanket Labor Certifications and Petitions. Schedule A is a list
of pre-certified occupations codified in 20 CFR 656.10 and 20 CFR 656.22 in the
pre-PERM regulations and in 20 CFR 656.5 and 656.15 in the PERM regulations
for which the Secretary of the Department of Labor previously has determined
that there are not sufficient U.S. workers who are able, willing, qualified and
available and that the wages and working conditions of U.S. workers similarly
employed will not be adversely affected by the employment of aliens in such
occupations. The IMMACT '90 amendments to the Immigration and Nationality
Act (Act) gave separate visa classifications to some groups that previously were
included in Schedule A. As a result, DOL eliminated these groups from Schedule
A, leaving only Group I, registered nurses and physical therapists, and Group II,
aliens of exceptional ability. Under the PERM regulations, the Schedule A,
Group Il designation is limited to aliens of exceptional ability in the sciences or
arts (656.5(b)(1)) and aliens of exceptional ability in the performing arts
(656.5(b)(2)). Because the PERM regulations changed various aspects of the
Schedule A evidence requirements, the discussion below separately discusses
the requirements for pre-PERM and post-PERM filings based on a filing date
either before or beginning with March 28, 2005 (the effective date of the PERM
regulations) and then provides some policy guidance that applies regardless of
filing date.

(A) Petitions Filed Prior To March 28, 2005:

In order to apply for certification under Schedule A for petitions filed before March
28, 2005, the petitioner should complete and submit:

e The Form I-140 petition, with appropriate filing fees,

e An uncertified Form ETA-750 A and B, in duplicate, signed in the original by
an authorized official of the petitioning entity and by the alien,

e A copy of the notice sent to an applicable collective bargaining unit, or a copy
of the posted notice posted with attestation of posting for at least ten
consecutive calendar days (see general discussion below concerning posting
locations and related issues), and

e Evidence of the alien’s qualifications:
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o For Form I-140 petitions filed for registered nurses, an unrestricted
permanent license to practice nursing in the state of intended
employment, CGFNS certificate issued by the Commission on Graduates
of Foreign Nursing Schools or evidence that the alien has passed the
National Council Licensure Examination for Registered Nurses (NCLEX-
RN), administered by the National Council of State Boards of Nursing.

o For Form I-140 petitions filed for physical therapists, a permanent license
to practice in the state of intended employment or a letter or statement,
signed by an authorized state physical therapy licensing official in the
state of intended employment, stating that the beneficiary is qualified to
take that state’s written licensing examination for physical therapists.

0 For Form I-140 petitions filed for Schedule A Group Il for aliens of
exceptional ability, evidence of widespread acclaim and international
recognition accorded the alien by recognized experts in the alien’s field
and evidence that alien’s prior and intended work requires exceptional
ability.

For Form [-140 petitions filed before March 28, 2005, the pre-PERM DOL
regulations at 20 CFR 656.22(b)(2) and 656.20(g)(1) required that an employer
provide notice of the position(s) it seeks to fill under Schedule A, Group | or Il, to
the bargaining representative or, if there is no such representative, to the
employer’'s employees via a notice that must be posted for at least 10
consecutive days at the facility or location of the employment.

In order to be in compliance with DOL’s notification requirements, the notice must
be posted for at least 10 consecutive calendar days. The notice must be clearly
visible and unobstructed while posted and be posted in conspicuous places,
where the employer's U.S. workers can readily read the posted notice on their
way to or from their place of employment. The notice must contain a description
of the job and rate of pay and state that the notice is being provided as a result of
the filing of an application for permanent alien labor certification for the relevant
position. The notice must also state that any person may provide documentary
evidence bearing on the Schedule A labor certification application to the
appropriate DOL Certifying Officer of holding jurisdiction over the location where
the alien beneficiary will be physically working.

In the absence of evidence supporting a petition filed before March 28, 2005,
adjudicators should issue a request for evidence (RFE) that requests evidence of
compliance with DOL’s natification requirements in the form of a notice of posting
that conforms to the conditions noted above. If all posting requirements are met
and the notice has been posted the requisite 10 days prior to the date of the RFE
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response, the posting will be considered timely for adjudication purposes. Issuing
an RFE for this documentation is preferable to the issuance of a notice of intent
to deny (NOID), to minimize the impact on Service Center resources as opposed
to the more resource intense process for the issuance of an NOID. Note: the
issuance of an RFE specified in this memorandum supercedes the guidance
provided in the December 23, 2004 memorandum instructing USCIS officers to
issue a NOID.

(B) Petitions Filed On Or After March 28, 2005:

DOL Regqulations Effective March 28, 2005: On December 27, 2004, DOL
published a final rule, Labor Certification for the Permanent Employment of
Aliens in the United States; Implementation of New System, which significantly
restructures the permanent labor certification process. This final rule deletes the
current language of 20 CFR part 656 and replaces the part in its entirety with
new regulatory text, effective on March 28, 2005. Many of the evidentiary
requirements relating to Schedule A petitions have been changed as of that date.

Pursuant to new 20 CFR 656.10 and 20 CFR 656.15, in order to apply for
certification under Schedule A for petitions filed on or after March 28, 2005, the
petitioner should complete and submit:

e The Form I-140 petition, with appropriate filing fees,

e An uncertified Form ETA-9089, in duplicate, signed in the original by an
authorized official of the petitioning organization, the alien, and the
representative, if any,

e A wage determination issued by the State Workforce Agency (SWA) having
jurisdiction over the proposed area where the job opportunity exists or by the
SWA having jurisdiction over the petitioner’'s headquarters if the prevailing
wage will be derived from the area of the employer’'s headquarters in the
situation of roving employees.

e A copy of the notice sent to an applicable collective bargaining unit, or a copy
of the notice posted with attestation of posting for at least ten consecutive
business days within the period between 30 and 180 days preceding the
petition filing (see general discussion below concerning posting locations and
related issues), and

e Copies of any and all in-house media, whether electronic or printed, in
accordance with the normal procedures used in the employer’s organization
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for the recruitment of similar positions to the position specified in the Form
9089.

e Evidence of the alien’s qualifications:

o For petitions filed for reqgistered nurses, a full unrestricted permanent
license to practice nursing in the state of intended employment; CGFNS
certificate issued by the Commission on Graduates of Foreign Nursing
Schools; or evidence that the alien has passed the National Council
Licensure Examination for Registered Nurses (NCLEX-RN), administered
by the National Council of State Boards of Nursing.

o For petitions filed for physical therapists, a permanent license to practice
in the state of intended employment or, a letter or statement, signed by an
authorized state physical therapy licensing official, stating that the
beneficiary is qualified to take that state’s written licensing examination for
physical therapists.

o For petitions filed for Schedule A Group Il for aliens of exceptional ability,
evidence of widespread acclaim and international recognition accorded
the alien by recognized experts in the alien’s field and evidence that
alien’s prior and intended work requires exceptional ability.

New Labor Certification Form: Pursuant to the new 20 CFR 656.17, the
Application for Permanent Employment Certification (ETA Form 9089) has
replaced the Application for Alien Employment Certification (Form ETA-750). In
support of Schedule A, Form 1-140 petitions, the Form 9089 should be provided
in duplicate, signed in the original by an authorized official of the petitioning
entity, the alien, and the representative, if any. In the event that the Form 1-140
petition is approved, one copy of the Form ETA-9089 must be forwarded by
USCIS to the Chief, Division of Foreign Labor Certification, identifying the
occupation, the Immigration Officer who made the determination, and the date of
the determination. See 20 CFR 656.15(f).

State Prevailing Wage Determination: In accordance with 20 CFR 656.15(b)(i),
the Form 9089 provided with the Form 1-140 from the petitioning employer must
be accompanied by a prevailing wage determination issued by the SWA having
jurisdiction over the proposed area where the job opportunity exists. See 20 CFR
656.40 and 20 CFR 656.41. The petitioner will request a prevailing wage
determination from the appropriate SWA using the form required by the state
where the job opportunity exists. (See general discussion below concerning
posting and prevailing wage locations).
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A completed SWA form must reflect the date on which the SWA made the
prevailing wage determination in order for it to be valid for purposes of being
submitted to USCIS together with the Form 9089 in support of a Form 1-140
petition. A properly completed SWA form, in all cases, must specify on its face
the validity of the prevailing wage, and the date on which the SWA made the
determination, which may not be less than 90 days or more than 1 year from the
date of the SWA determination. The Form I-140 must be filed within this
timeframe in order for the prevailing wage determination to be valid. Adjudicators
should notify their supervisors in the event the SWA determination is valid for
less than 90 days from the date of issuance, and the supervisor will contact the
Department of Labor, Employment and Training Administration (ETA) for further
guidance. The purpose of the validity date for the prevailing wage determination
is to ensure that the prevailing wage determination is reflective of the wages
being offered for comparable positions in the location where the job offer exists at
the time that the Form 1-140 petitioner recruits the alien worker.

For the purposes of evaluating the validity of the petitioner’s proffered wage, be
advised that the past practice of allowing a 5 percent variance of the wage
actually paid relative to the prevailing wage has been eliminated by the
enactment of the H-1B Visa Reform Act of 2004, contained in Public Law 108-
447. This Act amended the INA (Section 212(p)(3), 8 USC 1182(p)(3)) by
specifying that “...the prevailing wage required to be paid pursuant to
212(a)(5)(A), (M)A (1) and (t)(1)(A)(i)(II) shall be 100 percent of the wage
determined pursuant to those sections." Therefore, for petitions filed after March
28, 2005, the prevailing wage to be paid must be no less than 100 percent of the
prevailing wage determination.

Labor Application Notice: In order to comply with 20 CFR 656.10(d), the
petitioner must give notice of the filing of the Application for Permanent
Employment Certification and be able to document that notice was provided to
either:

1. The bargaining representative(s) (if any) of the employer's employees in the
occupational classification for which certification of the job opportunity is
sought in the employer's location(s) in the area of intended employment,
(documentation of this may consist of a copy of the letter that was sent to the
bargaining representative(s) and a copy of the Application for Permanent
Employment), or

2. If there is no such bargaining representative, by posted notice to the
employer's employees at the facility or physical location of the employment.
Such notice:
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e must be posted for at least 10 consecutive business days (Monday
through Friday, regardless of whether the facility operates seven days a
week);

e must be clearly visible and unobstructed while posted; and

e must be posted in conspicuous places within the location of the job where
the employer's U.S. workers can readily read the posted notice on their
way to or from their place of employment.

The documentation requirement in support of the 1-140 petition may be satisfied
by providing a copy of the posted notice and an attestation executed by an
authorized official of the employer that identifies the physical location(s) where
the notice was posted and the date of publishing.

PERM rules also require that the employer publish the notice in all in-house
media, whether electronic or print, that the employer normally uses to announce
similar positions within the employer’s organization. The Form I-140 petition for
Schedule A must include the employer’s attestation of such in-house publication.
The attestation may be, but need not be, provided in the same document as the
proof of worksite posting.

The notice must state that it is being provided as a result of the filing of a petition
for the relevant position. (The DOL regulations refer to an application for labor
certification, which technically is also filed, and notices referring to a labor
certification application to DOL rather than a petition to USCIS are equally
acceptable). It must also state that any person may provide documentary
evidence bearing on the Schedule A labor certification application to the DOL
Certifying Officer holding jurisdiction over the location of the proposed
employment. (At one point, USCIS guidance reflected that the notice should drive
complaints to USCIS; thus, such notices should be accepted as sufficient).

Pursuant to 20 CFR 656.10(d)(3)(iv), such notice must be posted between 30
days and 180 days prior to the filing of the Form 1-140 petition. The last day of
the posting must fall at least 30 days prior to filing in order to provide sufficient
time for interested persons to submit, if they so choose, documentary evidence
bearing on the application. Adjudicators should deny the Form [-140 and any
concurrently filed 1-485 in instances where the notice was not posted between 30
and 180 days prior to the filing of the petition.

(C) Special Considerations For All Schedule A Petitions:

(i) Household Workers
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(ii)

In the case of a private household, notice is required only if the household
employs one or more U.S. workers at the time the application for labor
certification is filed.

Minimum Requirements

Remember that qualifying for Schedule A means only that the labor
certification requirement has been met. You must make a separate
determination on the alien's qualification for the specific visa classification
requested using the evidence described above. The “minimum
requirements” in Schedule A cases as listed in Iltem 14 and 15 of Part A of
the ETA-750 for petitions filed before March 28, 2005 and in Item H of the
ETA-9089 for petitions filed on or after March 28, 2005 may not be a true
reflection of the actual education, training and experience needed to
perform the job. In many cases a Schedule A petitioner will give the
particular alien's qualifications rather than actual minimum requirements,
and, because the labor certification form is sent directly to USCIS, this will
not be reviewed first by DOL and corrected through DOL involvement.
This point is important because many classifications require that the
petitioner establish that the position requires a person of a particular
caliber. As long as the duties shown on the labor certification application
are appropriate for a position that requires licensure as a registered nurse,
licensure as a physical therapist or performance of a worker of exceptional
ability, the petition should not be denied and a request for evidence need
not be sent to confirm the precise minimum job requirements.

(iif) Separate Posted Notices for Every Occupation or Job Classification

A separate notice must be posted for every occupation or job classification
that will be the subject of a Schedule A petition, but not for every nurse or
physical therapist Schedule A petition. Thus, for example, separate
notices would be posted for an attending nurse and a supervisory nurse
(i.e., nurses having different job duties and wage rates). An employer can
satisfy notice of filing requirements with respect to several nurses in each
of these job classifications with a single posting, as long as the posting
complies with the regulation for each application (e.g., contains the
appropriate prevailing wage and was posted for the requisite period of
time).

(iv) Posting and Prevailing Wage Locations.

All Schedule A petitions must each meet specific notice of posting
requirements which are described below. Effective February 15, 2006, the
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location of the intended employment for notification purposes will be
determined as follows:

(A) If the employer knows where the Schedule A employee will be
placed:

The employer must post the notice at the work-site(s) where the employee
will perform the work and publish the notice internally using in-house
media--whether electronic or print--in accordance with the normal internal
procedures used by the employer to notify its employees of employment
opportunities in the occupation in question. The prevailing wage indicated
in the notice will be the wage applicable to the area of intended
employment where the worksite is located.

(B) If the employer currently employs relevant workers at multiple
locations and does not know where the Schedule A employee will
be placed:

The employer must post the notice at the work-site(s) of all of its locations
or clients (i.e., clients under contract to the staffing employer at the time
the employer seeks to post a timely notice of filing for a Schedule A
employee) where relevant workers currently are placed, and publish the
notice of filing internally using electronic and print media according to the
normal internal procedures used by the employer to notify its employees
of employment opportunities in the occupation in question. The prevailing
wage will be derived from the area of the staffing agencies’ headquarters.

(O)If the work-site(s) is unknown and the employer has no current
locations or clients:

The application would be denied based on the fact that this circumstance
indicates no bona-fide job opportunity exists. The employer cannot
establish an actual job opportunity under this circumstance. A denial is
consistent with established policy in other foreign labor certification
programs where certification is not granted for jobs that do not exist at the
time of application.

In support of the petition, the employer may provide a copy of one posting
notice, supported by a list of all locations where the notice was posted and
dates of posting in each location, rather than a copy of each notice in support
of the petition.

Exception: If, on March 20, 2006, the 1-140 is pending or was denied and a
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timely filed motion to reopen or reconsider is pending, and the employer
timely posted a notice but not in correct location(s) of intended employment
as described above, adjudicators should issue an RFE to allow the employer
to comply with DOL’s notification requirements. If all posting requirements
are met and the notice has been posted the requisite 10 business days prior
to the date of the RFE response, the posting will be considered timely for
adjudication purposes. For all petitions filed after March 20, 2006 (or motions
to reopen filed after March 20, 2006, to reopen a petition that was filed and
denied after March 28, 2005), employers must comply with the posting
requirements set forth above.

(v) Sample Notice of Posting.

There is no specific form that petitioning employers must use to comply with
the notice of posting requirements for Schedule A petitions. The following is a
sample notice of posting which petitioners may elect to use for their posting
notices. USCIS worked with DOL to develop the sample as a customer
service convenience. Adjudicators should accept posting notices that are
modeled after the sample, but should not require use of the sample.
Petitioning employers may use other forms as long as they comply with the
DOL regulations. Petitions already approved should not be reopened and
revoked for failure to comply with posting requirements.

SAMPLE NOTICE OF FILING OF APPLICATION UNDER THE U.S. DEPARTMENT OF LABOR’S
PERMANENT LABOR CERTIFICATION PROGRAM

An application concerning the employment of one or more alien workers for the following permanent
position will be filed with the Department of Labor (for non-schedule A positions) or with the Department
of Homeland Security (for Schedule A positions). This Notice of Filing will be posted for 10 consecutive
business days, ending between 30 and 180 days before filing the permanent labor certification application.

POSITION TITLE:

POSITION DUTIES:
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RATE OF PAY: $ per
The employer will pay or exceed the prevailing wage, as determined by the U.S.
Department of Labor

LOCATION OF EMPLOYMENT:

This notice is provided in compliance with 20 CFR 656.10(d). Any person may provide documentary
evidence bearing on the application to the Certifying Officer of the U.S. Department of Labor holding
jurisdiction over the location of the proposed employment. Contact information for these offices can be
found on the Internet at www.foreignlaborcert.doleta.gov/foreign/contacts.asp.

This notice is being provided to workers in the place of intended employment by the following means:

] Posting a clearly visible and unobstructed notice, for at least ten (10) consecutive business days,
in conspicuous location(s) in the workplace, where the employer’s U.S. workers can readily read
the posted notice, including but not limited to locations in the immediate vicinity of the wage and
hour notices.

AND

] Publishing the notice in any and all in-house media, whether electronic or printed, in accordance
with the normal procedures used for the recruitment of similar positions in the employer’s
organization.

DATE POSTED:

DATE REMOVED:

LOCATIONS WHERE THE NOTICE WAS POSTED:

MEANS OF IN-HOUSE NOTICE, if applicable:

EXPLANATION OF ANY LACK OF IN-HOUSE NOTICE:

| attest, under penalty of perjury, that the above notice was provided as shown.

[PRINTED NAME AND TITLE] [SIGNATURE]

DATE:




Memorandum for Regional Directors, et al. 20
Subject: AFM Update: Chapter 22: Employment-based Petitions (AD03_01).

kkkkkkkkkkkkkkkkkkkkkkkkkk

(5) Successor_in Interest.

On March 17, 1992, the Agency entered into an agreement with the DOL that the
Agency (now USCIS) will make determinations regarding successor in interest on
I-140s when a labor certification has already been issued. Successor in interest
occurs when the prospective employer of an alien (and the entity that filed the
certified labor certification application form) has undergone a change in
ownership, such as an acquisition or merger, or some other form of change such
as corporate restructuring or merger with another business entity, and the new or
merged, or restructured entity assumes substantially all of the rights, duties,
obligations, and assets of the original entity. The petitioner must submit
evidence of the change in ownership, the restructuring of the organization, or
merger (usually by the submission of a contract or agreement). The petitioner
must also submit evidence that the predecessor company had the ability to pay
the wage at the time the application for labor certification was filed and, of
course, that the successor company continues to have that ability.

Some corporate changes that occur may not involve a successor in interest. For
example, a mere change in a Company’s name or physical location without other
organizational changes might not require the filing of a new or amended petition.
However, when the physical location of proposed employment appears to have
moved beyond the metropolitan statistical area (MSA) of the employment
location specified on the labor certification application, if necessary, you may
request advice from the Employment and Training Administration regarding the
application of the definition of "area of intended employment” for purposes of
continued validity of an approved labor certification.

The submission of a new original labor certification in support of the Form 1-140
petition is required when any of the following conditions exist:

(a) The petitioner has not established that it is a successor in interest;

(b) The predecessor company did not have the ability to pay the proffered wage
as of the time of filing the labor certification application;

(c) The successor company does not have the ability to pay the proffered wage;
or

(d) The labor certification is not valid for the new physical location of the alien
beneficiary’s proposed employment or there has been any other material
change in the job opportunity covered by the original labor certification.
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Adjudicators should issue an RFE to the petitioner if the petitioner has failed to
satisfy in its petition that it is in fact a qualified successor in interest. The RFE
should explain why the labor certification that was originally provided in support
of the petition is not valid for the proffered position, based on one or more of the
reasons outlined above. If the petitioner does not provide a new original labor
certification or sufficient evidence to overcome the concerns outlined in the RFE,
then the petition should be denied.

(6) Request for Substitution.

On occasion, employers will request that a new alien be substituted for the alien
listed on an individual labor certification because, for example, the original
beneficiary named on the approved labor certification application no longer intends
to work for the petitioning employer. In such substitution filings, the petitioning
employer will file an immigrant petition on behalf of the new employee based on
the approved labor certification, seeking to retain the priority date of the original
labor certification filing. The priority date for a petition that is supported by a labor
certification substitution is the earliest date the certification was accepted for
processing by the DOL. Labor certifications substitutions are allowed ONLY if the
original beneficiary named on the approved labor certification, or any previously
substituted alien, have not obtained an employment-based immigrant visa (or
adjustment of status) based on that labor certification application.

The substituted beneficiary must have met all of the minimum education, training,
or experience requirements as stated in Part A of the original individual labor
certification at the earliest time the original labor certification application was
submitted to the state employment office or to DOL.

For individual labor certifications filed with the Department of Labor prior to March
28, 2005, a new form ETA-750, Part B signed by the substituted alien must be
included with the petition. For individual labor certifications filed with the
Department of Labor on or after March 28, 2005, a new Form ETA-9089 signed by
the substituted alien must be included with the petition.

Additionally a written notice of withdrawal of any pending or approved Form [-140
initially submitted for the original beneficiary or any previously substituted alien
must be included, as well as a photocopy of the Form [-797 receipt and/or
approval notice, if available.

Note: [5 USC 552(b)(2) and 5 USC 552(b)(7)(E)]

(7) Submission of a Photocopy of Labor Certification. Ordinary legible copies of
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documents are generally acceptable; however, you may request that the original of
a document be submitted when necessary. The original labor certification must be
submitted unless it has already been filed with another petition (a situation
commonly encountered when adjudicating a labor certification substitution filing).

(8) Issuance of a Duplicate Labor Certification. If the original labor certification has
been lost, DOL will not issue a duplicate labor certification to the petitioner but will
issue a duplicate directly to USCIS for Form ETA-750 labor certification
applications filed prior to March 28, 2005 and to a Consular officer or an
Immigration officer for Form ETA-9089 labor certifications filed on or after March
28, 2005, only after notice is given to USCIS or by the petitioner and upon request
by USCIS to DOL.

(9) Duplicate Labor Certification Reguests for Labor Certifications Filed Prior to
March 28, 2005: DOL will only provide duplicate labor certifications at the written
request by USCIS for labor certifications filed prior to March 28, 2005. You should
only make the request to DOL if it is in conjunction with an I-140 petition being filed
with USCIS where the original labor certification has been irretrievably lost or
destroyed. The duplicate labor certification must be retained as part of the record
of the Form 1-140 petition after it is received from DOL, and should not be
forwarded to the petitioner or the petitioner’s representative. (For example, you
would not make such a request to DOL if the petitioner’s attorney requested a
duplicate labor certification in general correspondence to USCIS, merely because
he or she wants a copy for his or her records.) Also, you should be alert to the
possibility that the original was not, in fact, lost or destroyed, but rather used on
behalf of another alien. If another alien has been substituted on a labor
certification that the petitioner claims has been lost or denied, the request for a
duplicate labor certification should be denied.

A request for duplicate Form ETA-750 labor certification should be made on
USCIS letterhead and should include:

. Attorney name;

. Petitioner's name;

. Beneficiary's name;

. ETA case number;

. Priority Date;

. An annotation reflecting that the case was filed on Form ETA-750;

. Proper fee, signature and all required supporting documents;

. A print screen showing that the case has been certified.

. As a courtesy to DOL, reason(s) for requesting that the Service Center secure
a duplicate, approved labor certificate from DOL, e.g. "Case was certified,
original approved labor certificate was never received in the mail."

O©CO~NOOTLPA,WNBE
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The duplicate labor certification request should be sent to the DOL Backlog
Reduction Center with jurisdiction over the location where the beneficiary is to be
employed, (either the Philadelphia Processing Center or the Dallas Processing
Center.) A list of each processing center’s area of jurisdiction, mailing address,
and phone/fax numbers can be accessed at
http://atlas.doleta.gov/foreign/contacts.asp.

(10) Duplicate Labor Certification Requests for Labor Certifications Filed on or
after March 28, 2005:

DOL will provide duplicate labor certifications at the request of a Consular or
Immigration officer, an alien, employer, or an alien’s or employer’s attorney or
agent for labor certifications filed on or after March 28, 2005. The written request
for a duplicate labor certification must be made to the DOL National Processing
Center where the labor certification was issued, (either the Atlanta Processing
Center or the Chicago Processing Center), and must include documentary
evidence that a visa application or visa petition has been filed, and must include
the U.S. Consular Office or USCIS case tracking number that is associated with
the visa application or visa petition. DOL will only send the duplicate labor
certification to a Consular or Immigration officer, regardless of who makes the
request. (See 20 CFR 656.30(e)) A list of each national processing center’'s area
of jurisdiction, mailing address, and phone/fax numbers can be accessed at
http://atlas.doleta.gov/foreign/contacts.asp.

A request for duplicate Form ETA-9089 labor certification should be made on
USCIS letterhead and should include:

. Attorney name;

. Petitioner's name;

. Beneficiary's name;

. ETA case number;

. Priority Date;

. An annotation reflecting that the case was filed on Form ETA-9089;

. Proper fee, signature and all required supporting documents;

. A print screen showing that the case has been certified.

. As a courtesy to DOL, reason(s) for requesting that the Service Center secure
a duplicate, approved labor certificate from DOL, e.g. "Case was certified,
original approved labor certificate was never received in the mail."

O©CO~NOOLE,WNBE

(11) Invalidation of a Labor Certification.

DOL regulations at 20 CER 656.30(d) provide:
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“(d) After issuance labor certifications are subject to invalidation by the INS
[now USCIS] or by a Consul of the Department of State upon a determination,
made in accordance with those agencies’ procedures or by a Court, of fraud or
willful misrepresentation of a material fact involving the labor certification
application. If evidence of such fraud or willful misrepresentation becomes
known to a RA [DOL Regional Administrator] or to the [DOL] director, the RA or
Director, as appropriate, shall notify in writing the INS [now USCIS] or State
Department, as appropriate. A copy of the notification shall be sent to the
regional or national office, as appropriate, of the Department of Labor's Office
of Inspector General.”

The DOL does not invalidate labor certifications. However, USCIS (or DOS) may
invalidate a labor certification if fraud or willful misrepresentation is discovered.
The term “fraud or willful misrepresentation” has the same meaning here as it does
in section 212(a)(6)(C) of the Act, and you should apply the same standards here
as you would in a removal case. If you invalidate the labor certification under this
provision, you should then deny the corresponding 1-140 petition due to the lack of
a valid labor certification.

Note 1: You do not need to issue a separate notice of invalidation of the labor
certification; the inclusion of the reasons for, and the finding of, invalidation in
the denial of the I-140 petition is sufficient. In other words, you must explain
what fraud or willful misrepresentation of a material fact is contained in the
labor certification. You should annotate the labor certification “INVALIDATED
BY USCIS - SEE DECISION DATED [insert date of 1-140 decision]” and
forward “for your information” copies of the 1-140 denial notice and the
annotated invalidated labor certification to the appropriate DOL processing
center. The mailing addresses for the DOL processing centers are posted at
the www.doleta.gov website.

Invalidated Form ETA-750 applications should be sent to the appropriate DOL
Backlog Elimination Centers based on the location of the employment opportunity
specified on the form as follows:

Philadelphia Backlog Processing Center: Alabama, Connecticut, Delaware,
Florida, Georgia, Kentucky, Maine, Maryland, Massachusetts, Mississippi, New
Hampshire, New Jersey, New York, North Carolina, Pennsylvania, Puerto Rico,
Rhode Island, South Carolina, Tennessee, Vermont, Virgin Islands, Virginia,
Washington, DC, West Virginia.

Dallas Backlog Processing Center: Alaska, Arizona, Arkansas, California,
Colorado, Guam, Hawaii, Idaho, lllinois, Indiana, lowa, Kansas, Louisiana,


http://www.doleta.gov/
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Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico, North
Dakota, Ohio, Oklahoma, Oregon, South Dakota, Texas, Utah, Washington,
Wisconsin, Wyoming.

Invalidated Form ETA-9089 applications should be sent to the appropriate DOL
Perm National Processing Centers based on the location of the employment
opportunity specified on the form as follows:

Atlanta National Processing Center: Alabama, Connecticut, Delaware, Florida,
Georgia, Kentucky, Maine, Maryland, Massachusetts, Mississippi, New
Hampshire, New Jersey, New York, North Carolina, Pennsylvania, Puerto Rico,
Rhode Island, South Carolina, Tennessee, Vermont, Virgin Islands, Virginia,
Washington, DC, West Virginia.

Chicago National Processing Center: Alaska, Arizona, Arkansas, California,
Colorado, Guam, Hawaii, Idaho, lllinois, Indiana, lowa, Kansas, Louisiana,
Michigan, Minnesota, Missouri, Montana, Nebraska, Nevada, New Mexico, North
Dakota, Ohio, Oklahoma, Oregon, South Dakota, Texas, Utah, Washington,
Wisconsin, Wyoming.

Note 2: Although you cannot invalidate a labor certification due to inaccuracies
which do not rise to the level of fraud or willful misrepresentation, before you
approve an I-140 petition you must be satisfied that all of the information
contained in the petition (which includes the supporting labor certification) is
true. If you find that the labor certification contains significant inaccuracies, you
may deny the petition due to the petitioner’s failure to meet his or her burden of
proof, even if you cannot establish fraud or willful misrepresentation.

(c) Assessing the Petitioner’s Ability to Pay the Required Wage

The regulations require that any petition that requires a job offer be accompanied by
evidence that the U.S. employer had the ability to pay the proffered wage at the time the
labor certification application was filed and continuing until the beneficiary obtains
permanent residence.

Note: Establishing that the employer has the ability to pay the proffered wage is
different from establishing that the employer is already paying the proffered wage. A
petition may still be approved if the employer can demonstrate the financial ability to pay
the required wage and the intent to do so once the Form 1-485 is approved or the
beneficiary immigrates, even if the petitioner is not paying that wage when it files the
Form I-140, or the beneficiary has not yet been employed by the petitioner.

8 CFR 204.5(g)(2) requires that the evidence be in the form of annual reports, federal
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tax returns, or audited financial statements. In a case where the prospective employer
employs 100 or more workers, you may accept a statement from a financial officer of
the organization regarding its ability to pay the proffered wage.

In appropriate cases, the petitioner can submit or USCIS may request additional
evidence such as profit/loss statements, bank account records, or personnel records.
The burden remains on the petitioner to establish its ability to pay the wage.
Depending on corporate structure, acceptable evidence can include:

Publicly traded corporations - annual reports are sufficient if they contain
detailed financial information, such as audited or reviewed financial statements
issued by an independent accounting firm..

Privately held corporations - audited or reviewed financial statements from an
independent accounting firm.

Partnerships - audited or reviewed financial statements from an independent
accounting firm.

Non-profit institutions - a letter from an inside financial officer is sufficient for
large, well-established institutions. Documentary evidence of the non-profit's
financial status may be required for institutions that are not as well-established.

Sometimes companies will operate at a loss for a period of time to improve their
business position in the long run. A prime example of that would be research and
development costs on a product line that is not expected to generate revenue for
several years. In those instances the documentation should fully explain the
sources of funding for the entity (or unit) and the expected profit potential.
Whether the company can demonstrate it has the ability to pay the alien the wages
described in the petition will depend on the specific facts presented. You should
exercise discretion in requesting evidence of ability to pay. In the case of large
well-known corporations and other well-known entities such as universities that
have established records of filing petitions with USCIS, the financial information
contained on the petition is usually sufficient.

(d) Priority Dates.

The priority date is used in conjunction with the Visa Bulletin issued by the Department of
State (DOS) to determine when the beneficiary can apply for adjustment of status or for
an immigrant visa abroad. Determining the correct priority date for an immigrant visa
petition is very important. Of equal importance is making sure that the Form 1-140
approval notice carries the correct date. Another USCIS office or DOS may use the
information on the approval notice to make a determination on the beneficiary's eligibility
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to file an application for adjustment or for a visa. Issuance of an incorrect approval notice
can create problems for USCIS, other DHS entities, consular posts, petitioners, and alien
beneficiaries.

(1) Determining the Priority Date.

In general, if a petition is supported by an individual labor certification issued by
DOL, the priority date is the earliest date upon which the labor certification
application was filed with DOL. In those cases where the alien’s priority date is
established by the filing of the labor certification, once the alien’s Form 1-140
petition has been approved, the alien beneficiary retains his or her priority date as
established by the filing of the labor certification for any future Form 1-140 petitions,
unless the previously approved Form I-140 petition has been revoked because of
fraud or willful misrepresentation. This includes cases where a change of
employer has occurred; however, the new employer must obtain a new labor
certification if the classification requested requires a labor certification (see the
section on successor in interest).

(A) Schedule A Labor Certifications. The priority date for a petition supported by a
Schedule A designation, or for a petition approved for a classification which does
not require a labor certification, is the date the Form 1-140 petition is filed with
USCIS.

(B) Individual Labor Certifications Filed with DOL Prior to March 28,2005: The
priority date for a petition supported by a Form ETA-750 labor certification filed
with DOL prior to March 28, 2005, is the earliest date the application for labor
certification, Form ETA-750, was accepted by any office in the employment service
system of DOL.

(C) Individual Labor Certifications Filed with DOL on or after March 28, 2005: The
priority date for a petition supported by a Form ETA-9089 labor certification filed
with DOL on or after March 28, 2005, is the earliest date the application for labor
certification is filed with the ETA Processing Center.

(D) Re-filed Individual Labor Certifications During PERM Transition: The priority
date for a petition supported by a Form ETA-9089 labor certification that was filed
with DOL on or after March 28, 2005 as a re-filed labor certification application
after a withdrawal of a previously filed Form ETA-750 will be the filing date that
DOL specifies in Section “O.” of the Form ETA-9089. Please Note: As part of
the implementation of the PERM labor certification system DOL is allowing U.S.
employers who have not already had a job order placed by the SWA for labor
certification applications that were filed prior March 28, 2005, to withdraw the
pending Form ETA-750 labor certification application and re-file under the new
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PERM system. The new labor certification will be assigned a new priority date
unless all of the elements relating to the job opportunity and the alien beneficiary
on the newly filed Form ETA-9089 labor certification application are identical to the
elements specified on the Form ETA-750 (with the exception of the prevailing
wage determination.) DOL will examine the previously filed Form ETA-750 and
compare it with the newly filed Form ETA-9089 to make that determination and will
annotate the correct priority date in Section “O.” of the Form ETA-9089.

(E) Incorrect or Disputed Priority Date Assignments by DOL for Labor Certifications
Filed with DOL on or after March 28, 2005: There may be instances where the
petitioner indicates that DOL erred by assigning a new priority date on the Form
ETA-9089 even though a request for the treatment of the newly-filed Form ETA-
9089 as a re-file was requested by the petitioning employer. In other cases,
Section O. of the Form ETA-9089 may be blank. In such instances, it is
appropriate to request a corroborative statement or other evidence from DOL that
clarifies what the correct priority date should be. USCIS adjudicators will not
attempt to determine whether DOL'’s decision to deny the re-file request and
assign a priority date was in error, and assign a priority date that differs from the
priority date annotated by DOL. These determinations are made by DOL.

(2) Effect of Denial of Petition on Priority Date.

If a Schedule A petition or a petition which does not require labor certification is
denied, no priority date is established. In addition, no priority date is established by
an individual labor certification if a petition based upon that certification was never
filed and there is a change of employer (except in successor in interest cases).

(3) Priority Date Based on Earlier Petition.

If an alien is the beneficiary of two (or more) approved employment-based
immigrant visa petitions, the priority of the earlier petition may be applied to all
subsequently-filed employment-based petitions. For example:

Company A files a labor certification request on behalf of an alien ("Joe") as
a janitor on January 10, 2003. The DOL issues the certification on March
20, 2003. Company A later files, and USCIS approves, a relating 1-140 visa
petition under the EB-3 category. On July 15, 2003, Joe files a second I-
140 visa petition in his own behalf as a rocket scientist under the EB-1
category, which USCIS approves. Joe is entitled to use the January 10,
2003, priority date to apply for adjustment under either the EB-1 or the EB-3
classification.

(4) Conversion of Pre-IMMACT Petitions.
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Petitions filed under the old third and sixth preferences were automatically
converted to one of the new classifications when the provisions of IMMACT 90
went into effect. Priority dates established by the previously approved petitions
may be applied to any petition filed under the new provisions.

If the application for labor certification was filed before October 1, 1991, a petition
must have been filed by October 1, 1993, in order to preserve the date of the labor
certification as the priority date. If the application for labor certification was filed
before October 1, 1991, but not granted until after October 1, 1993, the petition
must have been filed within 60 days after the date of certification to maintain the
priority date. Otherwise the date the petition is/was filed with USCIS (or prior to
March 1, 2003, the Service) will be the priority date.

(e) [5 USC 552(b)(2) and 5 USC 552(b)(7)(E)]

(f) Section 204(c) Fraudulent Marriage Prohibition

Section 204(c) of the Act prohibits the approval of a visa petition filed on behalf of a
beneficiary who has been determined to have attempted or conspired to enter into a
marriage for the purpose of evading immigration laws. Please note that the fraudulent
marriage prohibition that is articulated in section 204(c) of the Act and 8 CFR
204.2(a)(1)(ii) does not distinguish between Form [-130s, 1-360, and Form [-140s, but
merely states “a petition for immigrant visa classification.” (emphasis added).

Although it is not necessary that the beneficiary have been convicted of, or even
prosecuted for the attempt or conspiracy, the evidence of the actual act, attempt or
conspiracy must be contained in the beneficiary’s A-file. If a review of the beneficiary’s
A-file indicates that he or she has attempted or conspired to obtain an immigration
benefit by virtue of a fraudulent marriage, an intent to deny or intent to revoke notice
should be sent to the petitioner that outlines the basis for the 204(c) determination. The
marriage must be shown to have been a sham at its inception in order for 204(c) to

apply.

Adjudicators should deny or revoke an 1-140 petition filed on behalf of any alien
beneficiary for whom there is substantial and probative evidence of such an attempt or a
conspiracy, regardless of whether the beneficiary received a benefit through the attempt
or conspiracy, if the evidence provided in response to the intent to deny or revoke the
petition does not overcome the 204(c) determination. The petitioner must convincingly
demonstrate that the beneficiary entered into the marriage for the purpose of starting a
life with his or her spouse and not strictly for the purpose of obtaining an immigration
benefit in order to overcome this ground of ineligibility.
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(9) Licensure

General: Neither the statute nor the regulations require that the beneficiary of an
employment-based petition be able to engage in the occupation immediately. There
are often licensing and other additional requirements that an alien must meet before
he or she can actually engage in the occupation. Unless needed to meet the
requirements of a labor certification, such considerations are not a factor in the
adjudication of the petition.

Please note: Licensure requirements for Schedule A registered nurses and physical
therapists are discuss in subchapter 22.2(b)(3)(C) of this chapter.

(h) Portability. See Chapter 20.2(c) of this field manual.

() Special Considerations Relating to EB-1 Cases.

Certain alien beneficiaries are exempted from the labor certification application process
by virtue of their extraordinary ability, outstanding research, or positions as international
managers and executives. The discussion below highlights issues that you may
encounter in adjudicating first preference petitions filed on behalf of such alien
beneficiaries.

(1) E11 Aliens with Extraordinary Ability - Section 203(b)(1)(A) of the INA. An
immigrant petition filed on behalf of an alien with extraordinary ability must
demonstrate that the alien beneficiary possesses a level of expertise indicating that he
or she has risen to the top of the field of endeavor.

(A) Evaluating Evidence Submitted in Support of a Petition for an Alien of
Extraordinary Ability. 8 CFR 204.5(h)(3) and (4) describe various types of
evidence which must be submitted in support of an 1-140 petition for an alien of
extraordinary ability. In general, the petition must be accompanied by initial
evidence that: (a) the alien has sustained national or international acclaim; and
(b) the alien’s achievements have been recognized in the field of expertise. This
initial evidence must include either evidence of a one-time achievement (i.e., a
major international recognized award, such as the Nobel Prize), or at least three
of the types of evidence listed in 204.5(h)(3). Submission of the types of
evidence noted in 8 CFR section 204.5(h)(3), while a minimum requirement does
not, in itself, establish that the alien in fact meets the requirements for
classification as an alien of extraordinary ability under section 203(b)(1)(A) of the
INA. There may be cases, however, where the petitioner may in fact be able to
establish the beneficiary’s eligibility by submitting the minimum types of evidence
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required. In such cases, there is no need to request additional evidence. In
short, in adjudicating a petition seeking to have a person classified as an alien of
extraordinary ability, the general rule applies: look at the quality, rather than the
mere quantity of the evidence. In making your determination, bear in mind,
again, that 8 CFR 204.5(h)(3) represents the minimum evidence that may be
submitted, and that meeting this minimum evidentiary requirement will not
automatically establish eligibility. In all cases, the evidence must be evaluated to
determine if it in fact establishes that the alien is extraordinary by demonstrating
that he or she has garnered sustained national or international acclaim in the
field of endeavor.

Certain evidence submitted in support of a petition may overlap with two or more
of the ten criteria set forth in 8 CFR 204.5(h)(3). You must evaluate the quality of
the evidence submitted on a case-by-case basis to determine whether the
evidence submitted satisfies the minimum required to establish eligibility for E11
classification.

Note that 8 CFR 204.5(h)(4) provides that petitioners may submit “comparable
evidence” to establish a beneficiary’s eligibility in cases where the standards set
forth in 8 CFR 204.5(h)(3) do not apply. In cases where such comparable
evidence is submitted, it is reasonable to require the petitioner to explain why 8
CFR 204.5(h)(3) does not apply. Examples of such comparable evidence are
provided later in this section.

(B) Self-Petitioners. An I-140 petition filed on behalf of an alien with
extraordinary ability does not need to be supported by a job offer; therefore, the
alien may “self-petition” for the classification. See 8 C.F.R. 204.5(h)(5). The
alien must demonstrate, however, that he or she intends to continue work in the
field of his or her extraordinary ability. Id. Section 203(b)(1)(A) of the INA,
which defines an alien of extraordinary ability, also requires that the alien’s work
substantially benefit prospectively the United States. Although the regulations
do not specifically define this statutory term, it has been interpreted broadly. _See
e.q. Matter of Price, 20 I&N Dec. 953 (Assoc. Comm. 1994) (golfer of
beneficiary’s caliber will substantially benefit prospectively the United States
given the popularity of the sport). Whether the petitioner demonstrates that the
alien’s employment meets this requirement requires a fact-dependent
assessment of the case. There is no standard rule as to what will substantially
benefit the United States. In some cases, a request for additional evidence may
be necessary if you are not yet satisfied that the petitioner has satisfied this
requirement. _See Memorandum from William R. Yates, Associate Director,
Operations, HQOPRD 70/2, “Requests for Evidence (RFE) and Notices of Intent
to Deny (NOID)” (February 16, 2005). In all cases, however, the petitioner must
show that the beneficiary intends to continue work in his or her area of expertise.
See 8 CFR 204.5(h)(5).
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(C) Additional Adjudication Guidelines. The following provides further guidelines
for adjudicating E11 petitions. While not presenting hard and fast rules, it may
help you evaluate evidence submitted in support of E11 petition. Whether or not
a petition is approvable will depend on the specific facts presented.

[0 The evidence provided in support of the petition need not specifically use the
words "extraordinary.” Rather the material should be such that it is readily
apparent that the alien's contributions to the field are qualifying. Also,
although some items in the regulatory lists occasionally use plurals, as
indicated above, it is entirely possible that the presentation of a single piece
of evidence in that category may be sufficient. On the other hand, the
submission of voluminous documentation may not contain sufficient
persuasive evidence to establish the alien beneficiary’s eligibility. The
evidence provided in support of the petition must establish that the alien
beneficiary "is one of that small percentage who have risen to the very top of
the field of endeavor.” See 8 CFR 204.5(h)(2).

0 Remember that an alien may be stronger in one particular evidentiary area
than in others; however, the overall impression should be that he or she is
extraordinary. Remember also that you cannot predetermine the kind of
evidence you think the alien should be able to submit, and deny the petition if
that particular type of evidence (whether one of the types listed in 8 CFR
204.5(h)(3) or “comparable evidence” under 8 CFR 204.5(h)(4)) is not there.
For example, you may think that if an alien is extraordinary, there should be
published articles about the alien and his or her work. However, you cannot
deny the petition because no published articles were submitted, if evidence
meeting three qualifying criteria has been submitted that demonstrates he or
she is in fact extraordinary. Approval or denial of a petition must be based on
the type and quality of evidence that is submitted, not on evidence that you
think should be there.

[0 If you need to request additional evidence, you should provide some
explanation of the deficiencies in the evidence already submitted and if
possible, examples of persuasive evidence that the petitioner might provide to
corroborate the statements made in the petition. If a petitioner has submitted
evidence that he or she believes establishes the alien's extraordinary ability,
merely restating the evidentiary requirements or saying that the evidence
submitted is not sufficient will not give the petitioner any clear guidance in
overcoming the deficiencies.

[0 As noted above, under 8 CFR 204.5(h)(5), the beneficiary must intend to
continue in the area of his or her expertise. Note though that there are
instances where it is difficult to determine whether the alien’s intended
employment falls sufficiently within the bounds of his or her area of
extraordinary ability. Some of the most problematic cases are those where
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the beneficiary’s sustained national or international acclaim is based on his or
her abilities as an athlete, but the beneficiary’s intent is to come to the United
States and be employed as an athletic coach or manager. Competitive
athletics and coaching rely on different sets of skills and in general are not in
the same area of expertise. However, many extraordinary athletes have gone
on to be extraordinary coaches. In general, if a beneficiary has clearly
achieved recent national or international acclaim as an athlete and has
sustained that acclaim in the field of coaching/managing at a national level,
adjudicators can consider the totality of the evidence as establishing an
overall pattern of sustained acclaim and extraordinary ability such that we can
conclude that coaching is within the beneficiary’s area of expertise. Where
the beneficiary has had an extended period of time to establish his or her
reputation as a coach beyond the years in which he or she had sustained
national or international acclaim as an athlete, depending on the specific
facts, adjudicators may place heavier, or exclusive, weight on the evidence of
the beneficiary’s acclaim as a coach or a manager.

(D) Letters of endorsement. Many E11 petitions contain letters of endorsement.
Letters of endorsement, while not without weight, should not form the
cornerstone of a successful claim for the E11 classification. The statements
made by the witnesses should be corroborated by documentary evidence in the
record. The letters should explain in specific terms why the witnesses believe
the beneficiary to be of E11 caliber. Letters that merely reiterate USCIS’ E11
definitions or make general and expansive statements regarding the beneficiary
and his or her accomplishments, are generally not persuasive. The relationship
or affiliation between the beneficiary and the witness is also a factor to consider
when evaluating the significance of the witnesses’ statements. It is generally
expected that an individual whose accomplishments have garnered sustained
national or international acclaim would have received recognition for his or her
accomplishments well beyond the circle of his or her personal and professional
acquaintances. You may find that certain testimonials written by other individuals
working in the alien’s field of endeavor may be submitted as evidence. In some
cases, such testimonials merely make general assertions about the alien, and at
most, indicate that the alien is a competent, respected figure within the field of
endeavor, but the authors fail to support such statements with sufficient concrete
evidence. These letters should be considered, but do not necessarily show the
beneficiary’s claimed extraordinary ability.

(E) Sustained National or International Acclaim. Under 8 CFR 204.5(h)(3), a
petition for an alien of extraordinary ability must be accompanied by evidence
that the alien has sustained national or international acclaim and that the alien's
achievements have been recognized in the field of expertise. In determining
whether the beneficiary has enjoyed “sustained” national or international acclaim
bear in mind that such acclaim must be uninterrupted and ongoing. If an alien
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was recognized for a particular achievement several years ago, you must
determine whether the alien has maintained a comparable level of acclaim in the
field of expertise since the alien was originally afforded that recognition. An alien
may have achieved extraordinary ability in the past but then failed to maintain a
comparable level of acclaim thereafter. On the other hand, depending on the
nature of the acclaim, a one-time major achievement, such as a Nobel Prize,
might satisfy this requirement, provided it is probative of the fact that the alien
has reached the summit of his occupation. In the absence of such a major,
international recognized award, however, the petitioner may not rely solely on the
alien beneficiary's past achievements to establish the alien's eligibility for
classification as an alien of extraordinary ability under section 203(b)(1)(A) of the
INA. As noted in paragraph (A) above, the regulations allow the petitioner to
provide evidence that the alien beneficiary has the requisite sustained acclaimed
and recognition by submitting evidence of at least three of the following ten
criteria set forth in 8 CFR 204.5(h)(3).

1. Alien's receipt of lesser nationally or internationally recognized prizes
or awards for excellence in the alien's field (8 CFR 204.5(h)(3)(i)). In
evaluating evidence submitted in support of this criterion, the focus should
be on the alien beneficiary's receipt of the award, as opposed to his or her
employer's receipt of the award. In addition, you should determine
whether the prize or award itself meets the requisite standard of national
or international recognition for excellence. In determining the nature of the
award or prize, relevant considerations would include, but not be limited
to, the number of awardees or prize recipients as well as any regional
limitations on competitors (a provincial award limited to competitors in that
province, for example, might have little national significance.) Another
relevant consideration is that awards with national recognition will
probably be reported in the media. While such media reports may not
focus on the alien, they might be relevant to the degree of recognition of
the award itself.

Note: Scholarships, fellowships and competitive postdoctoral
appointments generally are not the type of "nationally or internationally
prizes or awards for excellence” that would establish that the alien has
achieved sustained national or international acclaim and recognition in the
alien's field of expertise. Similarly, most academic or junior athletic/music
awards would not satisfy this criterion

2. Membership in Associations (8 CFR 204.5(h)(3)(ii)). In order to satisfy
8 CFR 204.5(h)(3)(ii), the petitioner must present persuasive evidence to
establish that the alien’s significant achievements in the field were the
basis for granting the alien’s membership in the association. Membership
in an organization that is based solely on a level of education or years of
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experience in a particular field is not sufficient. Paying a fee or
subscribing to an association’s publications is also not sufficient.
Similarly, you should note that membership in certain associations can be
a requirement of an occupation, such as union membership or guild
affiliation for actors. Compulsory membership in an association is not
indicative of the alien’s advanced standing in the field. Thus, for example,
mere membership in a State bar, in the American Bar Association (ABA),
or in the American Immigration Lawyers Association (AILA) should not be
considered sufficient, as lawyers are generally required to be members of
a State bar, most members of the bar are eligible to become ABA
members, and most immigration lawyers may be eligible to join AILA.
Rather, to satisfy 8 CFR 204.5(h)(3)(ii), the petitioner must show that the
association’s membership is exclusive, in the sense that membership is
limited solely to those who have been judged by their peers as having
attained outstanding achievements in the field for which classification is
sought. An alien’s election by her professional peers and colleagues to
the National Academies of Sciences and Engineering, an honorific society
that currently generally bases membership nominations on original
research and accomplishment in the field, therefore would likely be
sufficient to satisfy 8 CFR 204.5(h)(3)(ii).

3. Published Material About the Alien (8 CFR 204.5(h)(3)(iii)). To satisfy 8
CFR 204.5(h)(3)(iii), the petitioner should submit evidence of published
material in professional or major trade publications or in other major media
publications about the alien’s contributions to the field that clearly
identifies the circulation and the intended audience of the publication.
Regional publications or publications aimed at a particular ethnic or
language group generally will be sufficient only if the publications are
considered the top publications in the field, or the publications enjoy
national or international circulation and reputation beyond that of the
publications’ intended audience and the material about the alien
beneficiary is published in a section of the publication that is national in
scope. Examples of such qualifying regional publications might include
The Wall Street Journal, the New York Times, the New England Journal of
Medicine, or the Christian Science Monitor. The burden is on the
petitioner to establish that a particular publication is covered by this
regulatory provision.

In addition, in order to satisfy 8 CFR 204.5(h)(3)(iii), the evidence should
establish the significance of the published material submitted as it relates
to the alien’s contributions and how the alien is one of that small percent
who have risen to the very top of his or her field. Articles about the
organizations and projects that the alien beneficiary is affiliated with or
involved in, but that do not mention the alien or only mention him or her in
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passing, generally are not persuasive. The alien and his or her
accomplishments should be the focal point of the published material. In
addition, marketing materials created for the purpose of selling the alien’s
products or promoting his or her services are not generally considered to
be published material about the beneficiary. Please note that, absent
further documentation establishing how the alien is extraordinary in a
particular field, mere citations to an alien’s work are not sufficient to satisfy
8 CFR 204.5(h)(3)(iii).

4. Judge of the work of others (8 CFR 204.5(h)(3)(iv)). Evidence that the
beneficiary has been, or is judging the dissertation work as an external
referee, particularly of a Ph.D. in an area of prominent research or study,
could also be probative of the alien's outstanding ability as a judge of the
work of others for purposes of satisfying 8 CFR 204.5(h)(3)(iv). In
addition, evidence that an alien has been asked to review scientific or
scholarly articles written by others in the field prior to their acceptance for
publication in journals or periodicals that enjoy widespread circulation and
readership in the field of endeavor may satisfy this criteria. You should
bear in mind; however, when evaluating such evidence, that it is being
submitted to establish that the alien has sustained national or international
acclaim as well as recognition in the alien's field of expertise. Itis
therefore reasonable for the petitioner to submit an explanation of the
significance of the alien's experience in judging the work of others in the
field.

5. Alien's contributions to the field. (8 CFR 204.5(h)(3)(v). To satisfy 8
CFR 204.5(h)(3)(v), the petitioner must submit evidence of the
beneficiary’s original contributions of major significance to the alien's field
of endeavor. Although funded and published work may be “original,” this
alone is insufficient; you must evaluate whether the work constitutes a
major, significant contribution to the field. Note that, in evaluating such
evidence, a footnoted reference to the alien's work without evaluation, an
unevaluated listing in a subject matter index, or a negative or neutral
review of the alien's work would be of little or no value. On the other hand,
peer-reviewed presentations at academic symposia or peer-reviewed
articles in scholarly journals that have provoked widespread commentary
and/or received acclaim from others working in the field, unsolicited
requests for copies of the alien’s scientific abstracts or published research
papers, entries (particularly a goodly number) in a citation index which cite
the alien's work as authoritative in the field, or participation by the alien as
a reviewer for a peer-reviewed scholarly journal would very likely be
probative of the beneficiary’s ability.

[0 Scientific Citations: In the scientific community, citations are generally
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required when a researcher uses the research findings of another
scientist as part of their own research. Such citations are, therefore,
not considered to be particularly probative as to whether the alien has
extraordinary ability in the field of endeavor, unless shown otherwise.
When evaluating citations to an alien beneficiary’s work, you must
determine the significance of the alien beneficiary’s original
contribution to the field that resulted in the citation. In some cases,
inclusion of a lengthy list of referenced articles that often accompany
published articles might be probative of the alien’s ability because the
alien’s contributions served as a significant, original “find” that spurred
the subsequent references and citations. Similarly, frequent citation by
independent researchers may demonstrate widespread interest in, and
reliance on, the beneficiary’s work and may serve as persuasive
evidence that the beneficiary is authoritative in the field. For example,
published research by others in the field that is based on, and
consistently references and cites, an advanced technology for
monitoring environmental ecosystems developed by the alien
beneficiary would likely be relevant to a finding of extraordinary ability.
On the other hand, published research by others in the field that cites
to the alien beneficiary’s similar research techniques (i.e., cites
confirming that the alien beneficiary’s previous research was also
conducted using a 4 ml vial), without accrediting any significant
research findings to the alien, may not be probative.

[0 Bear in mind that scientific researchers live constantly under the cloak
of potential plagiarism and so must always give credit to other
investigators involved in the same small area of investigation. Such
credit may or may not say anything to the merits of the other scientists'
work. Some of the listings that you may see are simply aids to finding
literature available in the field and not an evaluation of the work. It is
for you to evaluate the evidence submitted to determine whether such
citations are an indication that the alien has the requisite ability.

6. _Scholarly Articles. To satisfy 8 CFR 204.5(h)(3)(vi), the petitioner must
present evidence of the alien’s authorship of scholarly articles in the field,
in professional or major trade publications or other major media. The
evidence should establish the significance or value of the published
material and how it has set the alien apart as one of the small percent who
has risen to the very top of his or her field. The most persuasive evidence
in this regard is unsolicited contemporaneous documentation that shows
that independent experts or organizations in the field consider the
published material to be significant or that the beneficiary’s findings or
methodologies have been widely cited or adopted by the industry or
professional community at large. For example, peer-reviewed
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presentations at academic symposia or peer-reviewed articles in scholarly
journals that have provoked widespread commentary and /or received
acclaim from others working in the field of endeavor, might satisfy this
criterion. On the other hand, a book by the alien that was published by a
"vanity" press, or a poster or abstract presentation at an academic
symposium that garnered little or no commentary from others involved in
the field would be of little or no value. Likewise, the alien’s internal work
product that was created for his or her employer or its clients as part of the
scope of the alien’s employment is not generally considered to be
significant for purposes of satisfying 8 CFR 204.5(h)(3)(vi) (which requires
publication of material in professional or trade publications or major
media), unless shown otherwise through corroborative, independent
documentary evidence.

Note: It is significant to note that the March 31, 1998 Report and
Recommendations of the Association of American Universities’ Committee
on Postdoctoral education, set forth (on page 5 of its report)
recommended definition of a postdoctoral appointment. Among the
factors in this definition were the acknowledgement that the “appointment
is viewed as preparatory for a full-time academic and/or research career”
and that “the appointee has the freedom, and is expected, to publish the
results of his or her research or scholarship during the period of the
appointment.” (emphasis added) Thus, this national organization
considers publication of a researcher’s work to be “expected,” rather than
a mark of distinction, among postdoctoral researchers. Note: When
scientific citations are presented as evidence of the alien's publications,
please refer to the discussion in the section on 8 CFR 204.5(h)(3)(v),
above.

Note also: Articles that were published in foreign language periodicals
should be accompanied by an English translation sufficient to demonstrate
that the alien beneficiary authored the piece. See 8 CFR 103.2(b)(3).
Obtaining full English translations of published material can be
burdensome, thus you should not request complete translations unless
absolutely necessary to evaluate to quality of the material. In many
cases, such an evaluation of the material can be sufficiently conducted
without a complete translation. The evidence should also show the date
that the article was published and the circulation and readership of the
periodical.

Note also: In some cases, such as those involving scientists, this criterion
might be satisfied by a showing of conference presentations, provided
such evidence is indicative of the requisite sustained national or
international acclaim.
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7. Display of the alien's work in the field at artistic exhibitions or
showcases. (8 CFR 204.5(h)(3)(vii)). In evaluating evidence submitted to
meet this criterion, the mere fact that the alien has had his or her work
exhibited does not necessarily establish the alien’'s extraordinary ability
within the field. The petitioner must demonstrate the exhibition or
showcase is itself of distinction and that the alien beneficiary’s exhibited
work at such an exhibition or showcase was itself of such significance as
to be probative of the fact that the alien has sustained national or
international acclaim in his or her field of expertise. On the other hand,
where the evidence submitted shows merely that an artist or

performer had a "bit part" role in a significant artistic performance or that
the alien's overall contribution to an exhibit displayed at a distinguished
venue was very minor, such evidence may not be very persuasive in terms
of establishing that this criterion has been met.

8. Performance in a critical or leading role for organizations or
establishments having a distinguished reputation. (8 CFR
204.5(h)(3)(viii)). Pursuant to 8 CFR 204.5(h)(3)(viii), evidence must show
that the alien has performed in a "leading or critical role” within a
distinguished organization or establishment. The evidence must establish
that the alien has played more than just a supporting role and that the
organization or establishment has a distinguished reputation or has hosted
other distinguished productions in the recent past. In evaluating such
evidence, you must examine the position that the alien was hired or
appointed to fill on behalf of the organization or establishment and
determine whether the alien's position therein is (or was), a “leading” or
“critical” one. You must also determine whether the organization or
establishment itself is in fact distinguished.

Note: In evaluating the alien's position, the key question is whether the
alien's role was leading or critical to the entire organization, as opposed to
a mere department within the organization.

Note also: Documentation about the organization or establishment that
does not specifically refer to the beneficiary and his or her contributions is
not persuasive evidence of the significance of the role played by the
beneficiary on behalf of the organization; it merely goes to the reputation
of the organization or establishment itself.

9. High salary or remuneration (8 CFR 204.5(h)(3)(ix)). To satisfy this
criterion, the petitioner must show that the alien beneficiary has
commanded a significantly high salary or remuneration for services, in
relation to others in the field. In this regard, evidence that the alien has
commanded a salary or other remuneration significantly higher than others
at the alien's workplace would not be sufficient to establish the alien's
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outstanding role within his or her field without further, objective additional
evidence. Additionally, the submission of official U.S. Department of
Labor prevailing wage rate information for the alien's field of endeavor,
without other corroborative evidence, generally would not meet this
criterion, as it might not establish whether the salary or other remuneration
is "significantly” higher than that of others in the field. Such prevailing
wage rate information should normally be accompanied by other
documentation satisfactorily explaining why the petitioner believes the
alien beneficiary's salary or remuneration is significantly higher than that of
others in the alien's specific field.

10. Commercial success in the performing arts (8 CFR 204.5(h)(3)(x)).
This criterion focuses on volume of sales and box office receipts.
Therefore, the mere fact that an alien has recorded and released musical
compilations or performed in theatrical, motion picture or television
productions would be insufficient, in and of itself, to establish eligibility
under this provision.

(F) Comparable evidence (8 CFR 204.5(h)(4). This regulatory provision, as
noted above, provides petitioners the opportunity to submit comparable evidence
to establish the alien beneficiary's eligibility, if the standards described in 8 CFR
204.5(h)(3) do not readily apply to the alien’s occupation. When evaluating such
"comparable" evidence, consider whether the criteria are readily applicable to the
alien’s occupation and, if not, whether the evidence provided is really comparable
to the objective criteria listed in the regulations. General assertions that the ten
objective criteria described in 8 CFR 204.5(h)(3) do not readily apply to the
alien’s occupation are not probative and should be discounted. Similarly, claims
that USCIS should accept witness letters as comparable evidence are not
persuasive. The petitioner should explain clearly why it has not submitted
evidence that would satisfy at least three of the criteria set forth in 8 CFR
204.5(h)(3) as well as why the evidence it has submitted is “comparable” to that
required under 8 CFR 204.5(h)(3). On the other hand, the following are
examples of where 8 CFR 204.5(h)(4) might apply.

1) An alien beneficiary who is an Olympic coach whose athlete wins an
Olympic medal while under the principal tutelage of the alien might provide
support to a petitioner’s argument that the success of this athlete is
evidence comparable to that in 8 CFR 204.5(h)(3)(i), since that section
might not readily apply to certain types of athletic coaches, if coaches in
their field do not typically receive nationally recognized coaching awards.

2) A bestselling author might be able to demonstrate evidence comparable to
the specific evidence required for commercial success in 8 CFR
204.5(h)(3)(x) even though he or she is not a performing artist.
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3) Election to a national all-star team might serve as comparable evidence
for evidence of memberships in 8 CFR 204.5(h)(3)(ii).

Note: There is no comparable evidence for the one-time achievement of a major,
international recognized award.

Note also: As discussed above, in certain cases, one type of evidence may be
sufficient to satisfy more than one of the criteria set forth in 8 CFR 204.5(h)(3).
Similarly, in some cases, one type of “comparable” evidence submitted in
connection with 8 CFR 204.5(h)(4) might satisfy more than one of the criteria set
forth in 8 CFR 204.5(h)(3).

(G)_Evaluating E11 petitions filed on behalf of O-1 nonimmigrants: In some
cases an E11 petition may be filed on behalf of an alien who was previously
granted the O-1, alien of extraordinary ability nonimmigrant classification.
Though the prior approval of an O-1 petition on behalf of the alien may be a
relevant consideration in adjudicating the E11 petition, you are not bound by the
fact that the alien was previously accorded the O-1 classification if the facts do
not support approval of the E11 petition; eligibility as an O-1