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SUMMARY: The Department of Homeland Security (DHS) is amending its regulations
governing the types of acceptable identity and employment authorization documents and
receipts that employees may present to their employers for completion of the Form I-9,
Employment Eligibility Verification. Under this interim rule, employers will no longer
be able to accept expired documents to verify employment authorization on the Form I-9.
This rule also adds a new document to the list of acceptable documents that evidence
both identity and employment authorization and makes several technical corrections and
updates. The purpose of this rule is to improve the integrity of the employment
verification process so that individuals who are unauthorized to work are prevented from
obtaining employment in the United States. A copy of the amended Form I-9 reflecting
these and other form-related changes is being published as an attachment to this rule.!
DATES: Effective date. This rule is effective [Insert date 45 days from the date of

publication in the FEDERAL REGISTER].



Comment date: Written comments must be submitted on or before [Insert date 45
days from the date of publication in the FEDERAL REGISTER].
ADDRESSES: You may submit comments, identified by DHS Docket No. USCIS-

2008-0001, by any of the following methods:

e Federal eRulemaking Portal: http://www.regulations.gov. Follow the instructions

for submitting comments.

e Mail: Chief, Regulatory Management Division, U.S. Citizenship and
Immigration Services, Department of Homeland Security, 111 Massachusetts
Avenue, N.W., Suite 3008, Washington, DC 20529. To ensure proper handling,
please reference DHS Docket No. USCIS-2008-0001 on your correspondence.

This mailing address may be used for paper, disk, or CD-ROM submissions.

¢ Hand Delivery/Courier: Regulatory Management Division, U.S. Citizenship and
Immigration Services, Department of Homeland Security, 111 Massachusetts
Avenue, NW., Suite 3008, Washington, DC 20529. Contact Telephone Number

(202) 272-8377.

FOR FURTHER INFORMATION CONTACT: Stephen McHale, Verification
Division, U. S. Citizenship and Immigration Services, Department of Homeland Security,

470 L’Enfant Plaza East, SW, Suite 8001, Washington, DC, 20529, telephone (888) 464-

4218 or email at Everify@dhs.gov.
SUPPLEMENTARY INFORMATION: The supplementary section is organized as

follows:

! Note: Form -9 is published for informational purposes only and will not be codified in
Title 8 of the Code of Federal Regulations.
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G. Paperwork Reduction Act.
I. Public Participation.

Interested persons are invited to participate in this rulemaking by submitting
written data, views, or arguments on all aspects of this interim rule. Comments that will
provide the most assistance to the Department of Homeland Security (DHS), U.S.
Citizenship and Immigration Services (USCIS) in developing these procedures will
reference a specific portion of the interim rule, explain the reason for any recommended
change, and include data, information, or authority supporting that change.

Instructions: All submissions received must include the agency name and DHS
Docket No. USCIS-2008-0001 for this rulemaking. All comments received will be

posted without change to http://www.regulations.gov, including any personal information

provided.

Docket: For access to the docket to read background documents or comments
received, go to http://www.regulations.gov. Submitted comments may also be inspected
at the Regulatory Management Division, U.S. Citizenship and Immigration Services,
Department of Homeland Security, 111 Massachusetts Avenue, N.W., Suite 3008,
Washington, DC 20529.

II. Background and Purpose.

All employers and agricultural recruiters and referrers for a fee? (hereinafter

collectively referred to as “employer(s)”) are required to verify the identity and employment

authorization of each individual they hire for employment in the United States, regardless of

2 Title 8 CFR 274a.2(a)(1) provides that “[flor purposes of complying with section 274A(b) of the Act and
this section, all references to recruiters and referrers for a fee are limited to a person or entity who is either
an agricultural associations, agricultural employers, or farm labor contractors (as defined in section 3 of the
Migrant and Seasonal Agricultural Worker Protection Act, Pub.L. 97-470).”.. See 8 CFR 274a.2(a)(1).



the individual’s citizenship. See Immigration and Nationality Act (INA) section
274A(a)(1)(B), 8 U.S.C. 1324a(a)(1)(B). As part of the verification process, employers
must complete the Form 1-9, “Employment Eligibility Verification,” retain the form for a
statutorily-established period of time, and make the form available for inspection by certain
government officials. See INA sec. 274A(b), 8 U.S.C. 1324a(b); 8 CFR 274a.2. On the
Form I-9, a newly-hired employee must attest to being a U.S. citizen or national, a lawful
permanent resident (LPR), or an alien authorized to work in the United States. The
employee then must present to his or her employer a document or combination of
documents designated by statute and regulation as acceptable for establishing identity and
employment authorization. The employer must examine the documents, record the
document information on Form 1-9, and attest that the documents reasonably appear both to
be genuine and to relate to the individual presenting the documents.

The Form I-9 has three categories of documents that may be accepted, alone or in
combination, by employers for employment authorization verification:

(1) List A—documents that establish both identity and employment authorization®

(e.g., U.S. passport; Form I-551, “Permanent Resident Card;” and Form 1-766,

“Employment Authorization Document”);

(2) List B—documents that establish only identity (e.g., State-issued driver’s license

or identification card); and

(3) List C—documents that establish only employment authorization (e.g., State-

issued birth certificate and social security account number card).

3 Current regulations use the term “employment eligibility” rather than “employment authorization.” To be
consistent with the statute, this rulemaking uses the term “employment authorization.” See INA sec.
274A(b)(1)(B) and (C), 8 U.S.C. 1324a(b)(1)(B) and (C).



See INA sec. 274A(b)(1)(B), (C) and (D), 8 U.S.C. 1324a(b)(1)(B), (C) and (D); 8 CFR
274a.2(b)(1)(v)(A), (B) and (C). An individual must present to his or her employer either
one document from List A or one document each from List B and List C. The employer
may not specify a document or combination of documents that the employee must present.
INA sec. 274B(a)(6), 8 U.S.C. 1324b(a)(6); 8 CFR 274a.1(1)(2).

If the employee cannot present an acceptable document from one of the three lists,
he or she may present an acceptable substitute document, referred to as a “receipt.” 8 CFR
274a.2(b)(1)(vi) (commonly referred to as “the receipt rule””). The receipt satisfies the
document presentation requirement for a short period of time, at the end of which the
employee must present the actual document or other document(s) specified in the
regulations as acceptable to present. An employer may accept a receipt, however, only
under specific circumstances prescribed under 8 CFR 274.a.2(b)(1)(vi). For example, ifa
document acceptable under Lists A, B, or C is stolen or lost, the new hire may provide a
receipt for the application for the replacement document, in lieu of the actual document, as
long as he or she provides the replacement document within 90 days of hire. If the
individual employee is an alien whose employment authorization or employment
authorization documentation expires, the employer must reverify the employee’s continued
employment authorization by the expiration date by reviewing any acceptable list A or list C
document.* 8 CFR 274a.2(b)(1)(vii).

The former Immigration and Naturalization Service (INS) issued the first Form [-9

and list of acceptable documents in 1987. 52 FR 16216-01 (May 1, 1987) (regulatory list of

* Note that an expiration date on Form I-551 does not trigger the reverification requirement. See
“Handbook for Employers, Instructions for Completing the Form 1-9” (M-274) (Rev. 11/01/07),
http://www.uscis.gov, “Handbook for Employers™) page 26.



acceptable documents); 52 FR 21454-01 (Jun. 5, 1987) (Notice introducing Form I-9); see
also 53 FR 8611-01 (Mar. 16, 1988). After reports that the large number of acceptable Form
[-9 documents led to employer confusion and that a reduction in the number of documents
could lead to less employment discrimination, INS published rules in 1993 and 1995
proposing reductions in the number of acceptable documents. See 60 FR 32472-01 (Jun. 22,
1995); 58 FR 61846-01 (Nov. 23, 1993). Thereafter, in response to legislative action
reducing the statutory list of acceptable documents,’ INS published an interim rule in 1997
and a proposed rule in 1998. 62 FR 51001 (Sept. 30, 1997) (interim rule), modified by 64
FR 6187 (Feb. 9, 1999); 63 FR 5287 (Feb. 2, 1998) (proposed rule). On November 7, 2007,
USCIS issued a press release notifying the public that the Form I-9 had been revised to
reflect changes to documents implemented under the 1997 interim rule. See “USCIS
Revises Employment Eligibility Verification Form” (Nov. 7, 2007) at
http://www.uscis.gov/files/pressrelease/FormI9Update110707.pdf. This press release was
followed by a notice published in the Federal Register describing the changes made to the
Form I-9 and stating when DHS will begin enforcing the changes. 72 FR 65974-01 (Nov.
26, 2007). Neither the former INS nor USCIS published a final rule following the 1998
proposed rule. Instead, this rulemaking action supersedes the 1998 NPRM, although
comments received during that rulemaking action informed the development of this
rulemaking action.

DHS recognizes that the Form -9 process plays an integral role in ensuring a legal

workforce in the United States and is committed to minimizing vulnerabilities in the Form

® Illegal Immigration Reform and Immigrant Responsibility Act (IIRIRA), section 412, Pub. L. No. 104-
208, 110 Stat. 3009-666 (1996).



[-9 process. As is evident from past legislative action and rulemaking efforts, an overly
expansive Form [-9 document list that includes expired documents compromises the
effectiveness and security of the Form 1-9 process. After reevaluating the statutory
requirements (INA sec. 274A(b)(1), 8 U.S.C. 1324a(b)(1)) and reviewing the regulatory
list of documents currently acceptable for the Form [-9, DHS has identified several aspects
of the list that are in need of change in order to strengthen the effectiveness of the Form [-9
process. In so doing, this interim rule introduces a requirement that all documents must
be unexpired for the Form [-9. DHS invites post-promulgation comments from the public
on this interim rule for consideration in a subsequent final rule.

III. Changes to the List of Acceptable Documents and Receipts.

A. Requiring unexpired, valid documents.

Under current regulations, the U.S. passport and all List B documents are acceptable
for the Form [-9 even if they are expired. See 8 CFR 274a.2(b)(1)(v)(A)(1) and (B). Using
its authority to place conditions on acceptable documents for the Form I-9 (see INA sec.
274A(b)(1)(E), 8 U.S.C. 1324a(b)(1)(E)), DHS is providing in this rule that expired
documents are no longer acceptable for the Form I-9. See revised 8 CFR 274a.2(b)(1)(v).
DHS has determined that this action is necessary to ensure that acceptable documents
reliably establish identity and employment authorization and that documents that are used
fraudulently to an unacceptable degree are not included on the list of acceptable documents.
Expired documents are prone to fraudulent use in the Form -9 process by aliens seeking
unauthorized employment. Being of little use to their owners, expired documents fall prey
to counterfeiters who, for a small sum, can substitute unauthorized aliens’ photographs and

other identifying information. Unauthorized aliens then use these documents to obtain



employment. Establishing a requirement that all documents must be unexpired closes this
loophole and sets a bright-line standard for U.S. employers. Moreover, such a
requirement honors the limits placed by document issuance authorities on their documents.
Finally, by requiring unexpired documents, there is a greater likelihood that such
documents will contain up-to-date security features that will make them less vulnerable to
counterfeiting and fraud.

In its 1998 proposed rule, the former INS proposed precluding expired documents
from use for the Form I-9. 63 FR at 5302. Out of the 73 comments received in response to
the proposed rule, 15 comments addressed this proposal. Five commenters favored the
change. Ten commenters indicated a clear preference against the change, focusing
primarily on identity documents with some specifying that their objection applied to List
B documents only. Those who favored the change stated that expired documents do not
provide a reliable representation of the holder’s identity, such as when the expired
document includes an outdated photograph.

DHS considered the comments from the 1998 proposed rule for this interim rule
and has noted them in this discussion to acknowledge that some members of the public
may face challenges in accessing unexpired documents for Form [-9 purposes. As stated
above, DHS believes that precluding the use of expired documents for the Form I-9 is
essential for improving the security of the employment verification process. The U.S.
Department of State (DOS), DHS, and many States have taken and are continuing to take
significant steps to improve the security features of their documents. See Emergency
Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami

Relief, 2005; REAL ID Act of 2005, div. B, Pub. L. No. 109-13, 119 Stat. 231, 302 (2005)



(codified at 49 U.S.C. 30301 note); Enhanced Border Security and Visa Entry Reform
Act of 2002, section 303(b), Pub. L. 107-173, 116 Stat. 543, 553 (2002). In keeping with
these efforts, DHS has determined that it is appropriate to amend the regulations
governing the Form [-9 process to require that all documents must be unexpired to be
acceptable for the Form I-9.

To modify the current regulations, this rule removes the terms “unexpired” and
“expired” from those documents currently listed in the regulations with these limitations
(e.g., “unexpired foreign passport that contains a temporary [-551 stamp” and “unexpired
Employment Authorization Document™). Rather than modify each acceptable document
with the term “unexpired,” this rule imposes a general requirement that all documents must
be unexpired to be acceptable for the Form I-9. See revised 8 CFR 274a.2(b)(1)(v). A
document containing no expiration date, such as the social security account number card,
will be deemed unexpired.

DHS invites comments on whether this rule's prohibition on the use of expired
documents for the Form I-9 should be modified to permit employers to accept List B
identity documents that have expired within the last 90 days (or other limited time period)

of the date they are presented to the employer for the Form I-9.

B. Adding documentation for citizens of the Federated States of Micronesia and the

Republic of the Marshall Islands.
In 2003, the Compacts of Free Association between the United States and the
Federated States of Micronesia (FSM) and Republic of the Marshall Islands (RMI) were

amended. See Compact of Free Association Amendments Act of 2003, Pub. L. 108-188

(2003). Under both the preexisting Compacts and the Compacts as amended, most citizens
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