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U.S. Department of Homeland Security 
U.S. Citizenship and Immigration Services 
Offlce ofAdrnit~isfrafive Appeals, MS 2090 
Washington, DC 20529-2090 

U. S. Citizenship 
and Immigration 

IN RE: Applicant: 

APPLICATION: Application for Permanent Residence Pursuant to Section 1 of the Cuban Adjustment Act 
of November 2, 1966 (P.L. 89-732) 

ON BEHALF OF APPLICANT: 

INSTRUCTIONS: 

This is the decision of the Administrative Appeals Office in your case. All documents have been returned to , 

the office that originally decided your case. Any further inquiry must be made to that office. 

If you believe the law was inappropriately applied or you have additional information that you wish to have 
considered, you may file a motion to reconsider or a motion to reopen. Please refer to 8 C.F.R. 5 103.5 for 
the specific requirements. All motions must be submitted to the office that originally decided your case by 
filing a Form I-290B, Notice of Appeal or Motion, with a fee of $585. Any motion must bc filed within 30 
days of the decision that the motion seeks to reconsider, as required by 8 C.F.R. 103.5(a)(l)(i). 
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DISCUSSION: The Acting District Director, Florida, denied the application to adjust status and 
certified his decision to the Administrative Appeals Office (AAO) for review. The director's 
decision will be withdrawn and the matter will be remanded for further action and consideration. 

The applicant is a native and citizen of Colombia who filed this application for adjustment of status 
to that of a lawful permanent resident under section 1 of the Cuban Adjustment Act (CAA) of 
November 2, 1966. The applicant is seeking classification as the spouse of a Cuban citizen who has 
been granted lawful permanent residence classification pursuant to section 1 of the CAA. The CAA 
provides, in pertinent part: 

[Tlhe status of any alien who is a native or citizen of Cuba and who has been inspected and 
admitted or paroled into the United States subsequent to January 1, 1959 and has been 
physically present in the United States for at least one year, may be adjusted by the Attorney 
General, (now the Secretary of Homeland Security, (Secretary)), in her discretion and under 
such regulations as she may prescribe, to that of an alien lawfully admitted for permanent 
residence if the alien makes an application for such adjustment, and the alien is eligible to 
receive an immigrant visa and is admissible to the United States for permanent residence. . . . 
The provisions of this Act shall be applicable to the spouse and child of any alien described 
in this subsection, regardless of their citizenship and place of birth, who are residing with 
such alien in the United States. 

A review of the record reveals the following facts and procedural history: On the Form 1-485, 
Application to Register Permanent Residence or Adjust Status, the applicant stated that she last 
entered the United States on September 27, 1991. On October 2, 2002, the applicant married her 
current spouse, a native or citizen of Cuba. United States Citizenship and Immigration Services' 
(USCIS) records indicate that the applicant's spouse's immigration status was adjusted to that of a 
lawful permanent resident pursuant to section 1 of the CAA. The applicant filed the instant Form 
1-485 with USCIS on November 22, 2002. On October 18, 2005, the applicant and her spouse 
attended a USCIS interview.' The applicant and her spouse were questioned separately regarding 
their domestic life and shared experiences. On December 2, 2005, the applicant's spouse submitted 
a letter clarifying some inconsistencies, as well as additional documentation regarding the couple's 
cohabitation and financial solvency. 

On January 17, 2006, the acting district director denied the application listing 21 discrepancies 
between the testimony of the applicant and the testimony of her spouse. The acting district director 
determined that the discrepancies encountered at the interview strongly suggested that the applicant 
and her spouse entered into the marriage for the primary purpose of circumventing the immigration 
laws of the United States. The director did not address the applicant's spouse's December 2, 2005 
letter or the additional documentation submitted. The acting district director certified his decision to 
the AAO for review on January 17, 2006. Counsel for the applicant submits a second a letter from 
the applicant's spouse, dated February 3, 2006, offering further explanations and clarifications 

' The record also includes reference to an interview conducted sometime in August 2005; however, 
the information obtained in this interview is not addressed by the acting district director in the 
January 17, 2006 decision. 



regarding the inconsistencies at the October 18, 2005 interview and submits some additional 
documentation to demonstrate the couple lived together. 

Although the director did not cite the applicable statute and regulation we do so here. Section 204(c) 
of the Act, 8 U.S.C. $ 1154(c), states, in pertinent part: 

[N]o petition shall be approved if - 

(1) the alien has previously been accorded, or has sought to be accorded, an 
immediate relative . . . status as the spouse of a citizen of the United States . 
. . by reason of a marriage determined by the [Secretary of Homeland 
Security] to have been entered into for the purpose of evading the 
immigration laws[.] 

The regulation corresponding to section 204(c) of the Act, at 8 C.F.R. $ 204.2(a)(ii), states: 

Fral~dzilent marriage prohibition. Section 204(c) of the Act prohibits the approval of 
a visa petition filed on behalf of an alien who has attempted or conspired to enter into 
a marriage for the purpose of evading the immigration laws. The director will deny a 
petition for immigrant visa classification filed on behalf of any alien for whom there 
is substantial and probative evidence of such an attempt or conspiracy, regardless of 
whether that alien received a benefit through the attempt or conspiracy. Although it 
is not necessary that the alien have been convicted of, or even prosecuted for, the 
attempt or conspiracy, the evidence of the attempt or conspiracy must be contained in 
the alien's file. 

A decision that section 204(c) of the Act applies must be made in the course of adjudicating a 
subsequent visa petition. Matter of Rahmati, 16 I&N Dec. 538, 539 (BIA 1978). USCIS may rely 
on any relevant evidence in the record, including evidence from prior USCIS proceedings involving 
the beneficiary. ld. However, the adjudicator must come to his or her own, independent conclusion 
and should not ordinarily give conclusive effect to determinations made in prior collateral 
proceedings. Id.; Matter of Tawfik, 20 I&N Dec. 166, 168 (BIA 1990). 

Evidence that a marriage was not entered into for the primary purpose of evading the immigration 
laws may include, but is not limited to, proof that the beneficiary has been listed as the petitioner's 
spouse on insurance policies, property leases, income tax forms, or bank accounts, and testimony or 
other evidence regarding courtship, wedding ceremony, shared residence, and experiences together. 
Matter of Phillis, 15 I&N Dec. 385,386-87 (BIA 1975). 

The AAO first observes that the acting district director's decision denying the application relied 
solely on inconsistencies between the applicant's testimony and the testimony of her spouse from the 
October 18, 2005 interview. The acting district director does not address the applicant's spouse's 
explanations in the December 2, 2005 letter or the additional documentation submitted. Rather, the 
acting district director found that the inconsistencies in the testimony "strongly suggest" that the 
applicant and her spouse entered into the marriage for the primary purpose of circumventing the 
immigration laws of the United States. Determining that the record suggests, strongly or otherwise, 
that the marriage was to circumvent immigration laws does not rise to the level of substantial and 



probative evidence requisite to the preclusion of approval of a visa petition in accordance with 
section 204(c) of the Act. See Matter of Tawfik, 20 I&N Dec. at 168. 

Upon independent review of the record, the M O  finds the following documentation: 

Florida driver's licenses for both the applicant and her spouse listing the same 
address in Boca Raton, Florida. The applicant's license was issued June 22, 1999 
and her spouse's license was issued October 11,2002; 
Photocopies of picture identification cards for both the applicant and her spouse as 
owners of the condominium where the couple claim to cohabit; 
A bank statement for the period June 9, 2009 to July 9, 2009 issued to the 
applicant and her spouse as joint account owners of an access fifty checking 
account; 
Photocopies of Internal Revenue Service (IRS) Federal Income Tax Forms for the 
years 2002, 2003, 2004, 2005, 2006, and 2007 listing both the applicant and her 
spouse as married filing jointly; 
A letter issued to both the applicant and her spouse from the IRS dated April 21, 
2008 noting that the estimated tax total had been changed and the couple were due 
a tax refund; 
An invoice from Sun-Sentinel addressed to both the applicant and her spouse with 
a pay date of March 23, 2003; 
A Bell South envelope address to the applicant in care of her spouse at the claimed 
marital address; 
A letter of proposed insurance showing the applicant as the insured and a letter of 
proposed insurance showing the applicant's spouse as the insured, both prepared 
October 27, 2005 by the same company, the letters do not show the beneficiary of 
either proposed policy; 
A photocopy of a letter to the applicant's spouse, dated November 5 ,  2004, 
informing him that he is due a back payment of social security benefits, the 
applicant's name and address appear to be in different font, and may have been 
altered; and 
A declaration of domicile signed by the applicant's spouse that was notarized 
November 27, 2002 and lists his current address as the marital residence and his 
former residence as in South Miami, Florida. 

The record also includes two letters circa December 2005, from individuals who indicate they know 
the applicant and her spouse, four letters circa July 2009, from individuals, two of whom indicate 
that they have met the applicant's husband, one of whom indicates he understands that the applicant 
had been married for several years when she started working for him three years ago, and one of 
whom does not reference the applicant's marriage. 

Upon the AAO's review of the inconsistencies that the acting district director noted in his decision, 
the M O  finds that many of the inconsistencies were minor and easily attributable to translation 
error or misunderstanding of the question. In addition to the explanations provided, our independent 
review of the record shows that the applicant and her spouse have jointly filed IRS tax forms for the 
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years that they have been married and that the couple have identification showing that they reside at 
the same address, including an identification card that shows the applicant's spouse is an "owner" of 
the premises. 

The AAO also observes however, that the record includes information that the applicant and her 
spouse were questioned in August 2005 and the applicant did not appear to know about her spouse's 
ailments in detail, did not know her spouse's doctor's name, or other information about his 
disability. The AAO has also reviewed the photocopy to the applicant's spouse, dated November 5, 
2004, informing her spouse that he was due a back payment of social security benefits. As noted 
above, it appears that the applicant's address has been altered and thus raises questions regarding the 
validity of the address. Further, the record reveals that the applicant's spouse co-owns a separate 
residence with his uncle and sometimes stays at the separate residence. These additional 
discrepancies raise questions regarding the validity of the marriage and whether the marriage was 
entered into for the purpose of evading immigration laws. As the director did not specifically 
address these particular issues or the applicant's December 2005 letter, the AAO will remand this 
matter for the entry of a new decision. The director may request further evidence and conduct 
further interview(s) as he deems necessary to issue a new decision. 

Pursuant to section 291 of the Immigration and Nationality Act, 8 U.S.C. § 1361, the burden of proof 
is upon the applicant to establish that she is eligible for adjustment of status. 

ORDER: The director's decision is withdrawn and the petition is remanded to the director for 
issuance of a new decision which, if adverse to the petitioner, is to be certified to the 
Administrative Appeals Office for review. 


