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DISCUSSION: The application was denied by the Field Office Director, Washington, D.C. and is now 
before the Administrative Appeals Office (AAO) on appeal. The appeal will be dismissed. 

The applicant is a native and citizen of the Philippines who is seeking to adjust her status to that of 
lawful permanent resident under section 13 of the Act of 1957 ("Section 13"), Pub. L. No. 85-3 16, 71 
Stat. 642, as modified, 95 Stat. 161 1, 8 U.S.C. $ 12556, as an alien who performed diplomatic or 
semi-diplomatic duties under section IOl(a)(lS)(A)(ii) of the Immigration and Nationality Act, 8 U.S.C. 

1101(a)(l5)(A)(ii). 

The field office director denied the application for adjustment of status after determining that the 
appiicant had failed to demonstrate that compelling reasons prevent her return to the Philippines. The 
field office director also noted that the Department of State issued its opinion on September 5, 2006 
advising of its recommendation that the applicant's request to adjust status be denied. Decision of Field 
Office Director, dated July 29,2008. 

On appeal,' counsel for the applicant asserts that the applicant was not given the opportunity to present 
evidence on her own behalf. Counsel notes that the interviewing officer found that the applicant did not 
provide compelling reasons why she could not return to the Philippines during her interview. Counsel 
contends that the applicant was not interviewed but was given a page of written questions and asked to 
respond to those questions. Counsel asserts that United States Citizenship and Immigration Services 
(USCIS) failed to afford the applicant a reasonable opportunity to present evidence and develop the 
record fully and thus the applicant was not provided due process. 

Counsel also asserts that the applicant has a "reasonable fear of persecution and/or other ill-treatment by 
members of the Communist New People's Army [NPA] and other groups opposed to the Philippine 
government and its relations with the United States." Counsel contends that "anyone who has served 
the Philippine government since the Marcos regime is a potential target for NPA retaliation" and "those, 
such as [the applicant] who have been closely associated with upper level members of the government, 
become even more prominent targets." Counsel provides excerpts from a U.S. Department of State 
dispatch, Human Rights Watch, and a Project Ploughshares report highlighting the history and actions 
of the NPA in the Philippines. Counsel also asserts that the applicant's foreign affairs experience, her 
close personal relationship with members of the highest levels of leadership in the Philippines, her 
knowledge of the country's languages, politics, culture and government would be invaluable in light of 
the United States' need for persons who are conversant with Philippine culture, languages, politics and 
the people in power. 

Counsel submits Forms I-290B and the applicable fee for the applicant and her two immediate 
relatives but asserts that the applicant's husband and her daughter are derivative applicants and that 
as such only one filing fee should be required. The AAO finds, however, that Section 13 of the Act 
refers to "immediate family," not "derivatives" or "dependents." Therefore, to appeal a denial 
decision, each family member must submit a Form I-290B. The AAO has adjudicated the appeals of 
the applicant's husband and her daughter in separate decisions. 
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The applicant also provides a declaration on appeal. In the September 11, 2008 declaration, the 
applicant indicates that she was not interviewed by an immigration officer but was given a list of printed 
questions to answer and that she wrote her answers while the immigration officer chatted with her 
previous attorney. The applicant indicates that the immigration officer did not ask her any questions 
regarding the reasons she felt she could not return to the Philippines or why becoming a lawful 
permanent resident would be in the national interest of the United States. The applicant does not 
provide any information indicating that she is unable to return to the Philippines and does not provide 
any information indicating that her continued stay in the United States would benefit the national 
interest of the United States. 

The record also contains the question and answer statement certified and sworn to by the applicant on 
December 8,2004. On page three of the statement, the question "Do you believe you or any member of 
your family would be subject to persecution if required to depart from the United States?" The 
applicant's answer is "no." The applicant is also asked how adjusting her status to that of a lawhl 
permanent resident would benefit the national interest of the United States and the applicant responds 
by stating: "Our goal is to become law-abiding American citizens who are able to contribute to the 
economic progress and cultural development of the United States of America." 

Section 13 of the A.ct of September 1 1, 1957, as amended on December 29, 1981, by Pub. L. 97-1 16,95 
Stat. 1 16 I ,  provides, in pertinent part: 

(a) Any alien admitted to the United States as a ~ l o n i m r n i ~ n t  under the provisions of 
either section lOl(a)(lS)(A)(i) or (ii) or lOl(a)(lS)(G)(i) or (ii) of the Act, who has 
failed to maintain a status under any of those provisions, may apply to the [Department 
of Homeland Security] for adjustment of his status to that of an alien lawfully admitted 
for permanent residence. 

(b) If, after consultation with the Secretary of State, it shall appear to the satisfaction of 
the [Department of Homeland Security] that the alien has shown compelling reasons 
demonstrating both that the alien is unable to return to the country represented by the 
government which accredited the alien or the member of the alien's immediate family 
and that adjustment of the alien's status to that of an alien lawfully admitted for 
permanent residence would be in the national interest, that the alien is a person of good 
moral character, that he is admissible for permanent residence under the Immigration 
and Nationality Act, and that such action would not be contrary to the national welfare, 
safety, or security, the [Department of Homeland Security], in its discretion, may record 
the alien's lawful admission for permanent residence as of the date [on whch] the order 
of the [Department of Homeland Security] approving the application for adjustment of 
status is made. 8 U.S.C. $ 1255b(b). 

Pursuant to 8 C.F.R. $ 245.3, eligibility for adjustment of status under Section 13 is limited to aliens 
who were admitted into the United States under section 101, paragraphs (a)(l 5)(A)(i), (a)(l 5)(A)(ii), 
(a)(lS)(G)(i), or (a)(lS)(G)(ii) of the Act who performed diplomatic or semi-diplomatic duties and to 
their immediate families, and who establish that there are compelling reasons why the applicant or the 
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member of the applicant's immediate family is unable to return to the country represented by the 
government that accredited the applicant, and that adjustment of the applicant's status to that of an alien 
lawfully admitted to permanent residence would be in the national interest. Aliens whose duties were of 
a custodial, clerical, or menial nature, and members of their immediate families, are not eligible for 
benefits under Section 13. 

The legislative history for Section 13 reveals that the provision was intended to provide adjustment of 
status for a "limited class o f .  . . worthy persons . . . left homeless and stateless" as a consequence of 
"Communist and other uprisings, aggression, or invasion" that have "in some cases . . . wiped out" their 
governments. Statement of Senator John F. Kennedy, Analysis of Bill to Amend the Immigration 
Nationality Act, 85th Cong., 103 Cong. Rec. 14660 (August 14, 1957). The phrase "compelling 
reasons" was added to Section 13 in 1981 after Congress "considered 74 such cases and rejected all but 
4 of them for failure to satisfy the criteria clearly established by the legislative history of the 1957 law." 
H. R. Rep. 97-264 at 33 (October 2, 198 1). 

The AAO now reviews the evidence of record, including the information submitted on appeal. In 
making a determination of statutory eligibility, U.S. Citizenship and Immigration Services (USCIS) is 
limited to the information contained in the record of proceeding. See 8 C.F.R. $ 103.2(b)(l6)(ii). 

As referenced above, the legislative history of Section 13 shows that Congress intended that 
"compelling reasons" relate to political changes that render diplomats and foreign representatives 
"stateless or homeless" or at risk of harm following political upheavals in the country represented by the 
government which accredited them. Section 13 requires that an applicant for adjustment of status under 
this provision have "compelling reasons demonstrating that the alien is unable to return to the country 
represented by the government whch accredited the" applicant. (Emphasis added). The term 
"~ompelling'~ must be read in conjunction with the term "unable" to correctly interpret the meaning of 
the words in context. Thus, reasons that are compelling are those that render the applicant unable to 
return, rather than those that merely make return undesirable or not preferred from the applicant's 
perspective. 

According to the American Heritage Dictionary, Fourth Edition, the plain meaning of the term "unable" 
is "lacking the necessary power, authority, or means." Thus, the "compelling reasons" standard is not 
a merely subjective standard. Aliens seeking adjustment of status under Section 13 generally assert the 
subjective belief that their reasons for remaining in the United States are compelling, or that it is 
interesting or attractive to them to remain in the United States rather than return to their respective 
countries. 

The AAO concurs with the field office director's determination that the applicant failed to establish 
compelling reasons that prevent her return to the Philippines. The applicant, in her certified and sworn 
statement declares that neither she nor her family would be subjected to persecution upon their 
return to the Philippines. Although the interviewing officer could have re-asked the question, the 
applicant's perfunctory negative reply in regards to the question of persecution is evidence that 
negates the applicant's fear of persecution as claimed by counsel on appeal. Further, although given 



Page 5 

an opportunity to demonstrate compellingly why she is unable to return to the Philippines on appeal, 
the applicant does not provide a statement that addresses this element of eligibility. 

The AAO has reviewed counsel's assertions on appeal and has reviewed the country conditions 
evidence submitted by counsel on appeal. However, the applicant has not provided compelling 
reasons related to political changes in the Philippines that render diplomats and foreign representatives 
"stateless or homeless" or at risk of harm following political upheavals in the country represented by the 
goye~nment which accredited them. The AAO finds that the record does not include evidence showing 
that the applicant is at greater risk of harm because of her specific past government employment, 
political activities or other related reasons. Going on record without supporting documentary 
evidence is not sufficient for purposes of meeting the burden of proof in these proceedings. Matter 
of SofJici, 22 I&N Dec. 158, 165 (Comm. 1998) (citing Matter of Treasure Craft of California, 
14 I&N Dec. 190 (Reg. Comm. 1972)). The assertions of counsel are not sufficient to demonstrate 
that the applicant in this matter will face harm because of her past government employment. 
Without documentary evidence to support the claim, the assertions of counsel will not satisfy the 
petitioner's burden of proof. The unsupported assertions of counsel do not constitute evidence. 
Matter of Ohaighena, 19 I&N Dec. 533, 534 (BTA 1988); Matter of Laureano, 19 I&N Dec. 1 (BIA 
1983); Matter of Ramirez-Sanchez, 17 I&N Dec. 503, 506 (BIA 1980). The AAO acknowledges 
that the Philippine government continues to battle the NPA, but the record does not provide any 
specific evidence that the applicant would be a target of the NPA or other political group because of 
her past government employment. The applicant's fear, as asserted by counsel, is speculative and 
not substantiated in the record. It is also noted that the State Department has objected to the applicant 
being granted adjustment of status and indicated that it does not believe that compelling reasons prevent 
:he applicant's return to the Philippines. See Interagency Record of Request (Form 1-566). The AAO 
concludes that the applicant has failed to meet her burden of proof in demonstrating that there are 
compelling reasons that prevent her return to the Philippines. 

Although unnecessary to address as the applicant has failed to demonstrate that there are compelling 
reasons preventing her return to the Philippines, the AAO briefly notes that the applicant has also failed 
to demonstrate her adjustment of status is in the national interest. Counsel's assertion that the 
applicant's foreign affairs experience, her close personal relationship with members of the highest levels 
of leadership in the Philippines, her knowledge of the country's languages, politics, culture and 
government would be invaluable in light of the United States' need for persons who are conversant with 
Philippine culture, languages, politics and the people in power is mere speculation. There is no 
evidence in the record that the U.S. government has sought the applicant's assistance or will do so in the 
future. The unsupported statements of counsel on appeal or in a motion are not evidence and thus are 
not entitled to any evidentiary weight. See INS v. Phinpathya, 464 U.S. 183, 188-89 n.6 (1984); 
Matter of Ramirez-Sanchez, 17 I&N Dec. 503 (BIA 1980). The applicant's indication that she wants 
to become a good citizen and contribute to the economic progress and cultural development of the 
United States, while admirable, does not demonstrate that her adjustment of status would be in the 
national interest of the United States. 

For the reasons discussed above, the AAO finds that the applicant is not eligible for adjustment under 
Section 13. She has failed to establish that there are compelling reasons preventing her return to the 
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Philippines and that her continued stay in the United States would be in the national interest of the 
United States. Pursuant to section 291 of the Act, 8 U.S.C. 1361, the burden of proof is upon the 
applicant to establish that she is eligible for adjustment of status. The applicant has failed to meet that 
burden. Accordingly, the appeal will be dismissed. 

ORDER: The appeal is dismissed. 


